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APPLICATION. 


8182. Lire.—Joint Agreement.—Truth or falsity of Answers 
in.—Sickness.—The application for a policy on the life of the 
husband in favor of the wife, was in the singular number, but 
was signed by both. Held, that it was a joint agreement by both 
parties. The application, which was for the issue of a new in 
exchange for the old policy, covenanted that all the statements 
in the original application were true when made, and should be 
the basis of the contract. The policy provided that it was is- 
sued in consideration of the representations in the application 
upon the faith of which it was issued; also, that it was issued 
and accepted upon the express condition and agreement, that if 
any of the statements in the application were in any respect un- 
true, the policy should be void. Held, that any false statement, 
whether material to the risk or not, avoids the policy. A jury 
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has no right to say that they will not regard them because they 
are not material. 

Jeffries vs. Life Ins. Co., 22 Wall., 47, (4 Ins. L. J., 386;) AStna Ins. 
Co. vs. France, 1 Otto, 510, [5 Ins. L. J., 257.] 

When the insured, who was a German, answered to one of the 
interrogatories in the application, “ Never sick,’ which was writ- 
ten by the person who took the application, it was for the jury to 
decide, in view of conflicting testimony, and his imperfect know- 
ledge of English, whether the answer was false. If the sickness 
alleged by the company had been subsequently explained to the 
medical examiner upon its demand for a re-examination in order 
to secure a reinstatement of the policy, and was by him regarded ° 
as too trivial to mention, the jury have a right to infer that it was 
not so serious as to make the statement of the insured a fatal 
mistake. It is not every affection of the head from the sun that 
constitutes “sickness” within the proper significance of that 
term. The burden of proof is on the defendant alleging such 
sickness. 

Trefz vs. Knickerbocker Life Ins. Co. 

Rep’d Jour’l, p. 850, ~ 0: 6 0.¢6.,.B.é. 


CAPITAL STOCK. 


§ 183. Fire.—Subscription to in Unauthorized Company not 
Invalid. — A statute prohibiting insurance corporations from 
“taking risks” or transacting any “ business of insurance” ex- 
cept upon certain conditions, does not, even when such conditions 
are not complied with, invalidate subscriptions made to the capi- 
tual stock of such corporations, or notes givenin payment thereof. 

Barilett vs. Chouteau Ins. Co. 

Rep’d Jour’l, p. 815. Kan. 8. C. 


COLLISION. 


§ 184. Marmwe.— Liability of Owner.—Recovery for Insurance 
no Bar to Action —How Damage shall be Estimated—Owners of 
vessels are not liable under existing laws, for any loss, damage or 
injury by collision, if occasioned without their privity or know- 
ledge, beyond the amount of their interest in such ship and her 
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freight then pending at the time the collision occurs. The dam- 
ages which the owner of the injured vessel is entitled to recover 
are estimated in the same manner as in suits for injuries to other 
personal property, and the claim for compensation may in cer- 
tain cases extend to the loss of freight, necessary expenses in 
making repairs, and unavoidable detention. Where repairs are 
practicable, the damages must be sufficient to restore the injured 
vessel to its former condition. 


The Clyde, Swabey, 24; The Gazelle, 2 W. Rob., 280; The Baltimore, 8 
Wall., 385 ; Williams & Bruce Prac., 77; 1 Parsons on Ship., 588 ; The 
Pactolus, Swabey, 174. 

The reception of the amount of the loss from the insurers is 
no bar to an action subsequently commenced against the wrong- 
doer to recover compensation for the injury occasioned by the 
collision. 


Mason vs. Sainsbury, 3 Doug., 6] ; Maude & P. on Shipping, 3d ed., 465 ; 
Flanders on Ins., 591 ; Yates vs. White et al., 4 Bing. N. C., 482; 1 Park. 
on Ins., (8th ed.,) 330; Ins. Co. vs. Sainsbury, 3 Doug., 245 ; 2 Marsh on 
Ins., (2d ed.,) 794; 2 Park. on Ins,, (8th ed.,) 969 ; 2 Phillips on Ins., (5th 
ed.,) sec. 2001. 

Compensation by the wrong-doer after payment by the insur- 
ers is not double compensation ; the wrong-doers are first liable, 
and the insurers, if they pay first, are entitled to be subrogated 
to the rights of the insured against the insurers. 

May on Ins., 555; Randall vs. Cockran, 1 Ves., Sen., 90; Godsall vs. 
Boldero, 9 East, 81; Irwing vs. Richardson, 1 B. & Adol., 196; Case vs. 
Davidson, 5 Maule & Selw., 81; Clark vs. Blything, 2 Barn. & Cresw., 256. 

The owners of a vessel injured by collision may recover com- 
.pensation either against the owners, or the master, or the ship, 
at their election. 

The Volant, 1 W. Rob., 387 ; Maude and P. on Ship (3d ed.,) 466. 

But the cargo is not liable. 

The Victor, 1 Lush. Adm. R., 76. 


The law varies according to the circumstances that gave rise 
to the accident. Except when both parties are to blame, the 
offending party can recover nothing, whether he pursues his re- 
medy in the admiralty or at common law. Where both are to 
blame, neither can recover anything at common law, but the ad-. 


miralty requires each to suffer a moiety of the loss. Parties. | 
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without fault, such as shippers and consignees, bear no part of 
the loss in collision suits, aud are entitled to full compensation 
for the damages which they suffer from the wrong doers, and 
may pursue their remedy in personam, either at common law or 
in admiralty, against the wrong doers, or any one or more of them. 
Such a party is not required in any event to bear any portion of 
the loss suffered by others, the rule being that where the col- 
lision occurs exclusively from natural causes, without any fault of 
either of the colliding vessels, the loss shall rest where it happens 
to fall. Inevitable accident is a good defense to such a contro- 
versy where both vessels are free from blame, but it is utterly un- 
availing if either or both were in fault. It is the rule of the court 
that where both vessels are in fault, the damage shall be equally 
apportioned between the offending vessels, as having been oc- 
casioned by the fault of both. 

Citing and discussing the following cases: The Woodrop, 2 Dodson, 85 ; 
The Shannon, 1 W. Rob., 470; The Itinerant, 2 W. Rob., 243; The Lock- 
libo, 3 W. Rob., 318 ; The Morning Light, 2 Wall., 560 ; Vaux vs. Sheffer, 8 
Moore P. C. C., 87; Maude & P. on Ship., (3d ed.,) 470 ; LeNeve vs. Ship- 
ping Co., 1 Shaw’s Cas., 378; Hay vs. LeNeve, 2 Shaw’s H. of L. Cas., 
400; The Washington, 5 Jurist, 1067 ; DeVaux vs. Salvador, 4 Adol. & 
Ellis, 431; Maclachlan on Ship., (2d ed.,) 286; 1 Parsons on Ship., 527 ; 
Williams & Bruce Prac., 71. The Lima, 4 Jurist, N. S., 147; The Aurora, 
Lush. Adm. R., 329; The Milan, Lush. Adm. R., 401; Murray vs. Love- 
joy, 2 Cliff., 196 ; same case, 3 Wall., 19; Smith vs. Hines, 2 Sum., 348 ; 
Webster vs. Railroad, 38 N. Y., 261; Guile vs. Swan, 19 John., 382 ; Steam- 
boat Co. vs. Chase, 16 Wall., 533; The Belfast, 7 ib., 644; Simpson vs. 
Hand, 6 Whart., 321; Colegrove vs. Railroad, 20 N. Y., 493; Catlin vs. 
Hills, 8 C. B., 125; Vanderplank vs. Miller, 1 Moo. & Mal., 169; 1 Stat. 
at Large, 77 ; The Albama vs. Gamecock, 2 Otto, —; The Atlas, 4 Ben. R., 
28, and same case, 10 Blatch., 460; The Gregory, 9 Wall., 516; The New 
Philadelphia, 1 Black, 76 ; Boyer vs. Sturgis, 24 How., 122 ; The Catharine, 
17 How., 177; The Sunnyside, 1 Otto, 216; The Continental, 14 Wall., 
355 ; The Morning Light, 2 ib., 560 ; The Pennsylvania, 24 How., 313. 

Steamboat Atlas, etc. vs. Phoenix Ins. Co. 

Rep’d Jour’l, p. 897. U.8.8.C. 


COMPANY. 


§185. Fime.—Power of Directors:—Qualification of Officers.— 
Directers of a fire insurance company have not the power to 
change the location of the office and place of holding the elec- 
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tion, when these have been fixed by a by-law passed by the in- 
dividual members, at a meeting held in pursuance of the charter, 
which gave no power to the directors to make by-laws. Quo 
warranto and not mandamus is the mode of testing the qualifi- 
cations of officers of a corporation in Pennsylvania. 
United Fire Ass. vs. Benseman. 
Rep’d Jouz’l, p. 817. 


DEVIATION. 


$186. InLanp.—Construction. — Warranty —Time Policy.— 
Where the contract of insurance on a steamboat, stipulates for 
its continuance for one year “unless it is terminated or made 
void by conditions hereinafter expressed,” and contains a “ per- 
mission to navigate the Ohio and Mississippi Rivers below Cairo, 
and also under the head of “‘ warranted by the assured,” provides 
among other things, “ that said vessel shall be run and navigated 
upon the aforesaid privileged waters, as is usual for boats of her 
class, in the usual prosecution of business. Held, that this was 
not a warranty that the insured will not take the boat out of the 
permitted waters, whose legal effect was to avoid the policy in 
ease of deviation, but contains no condition expressly avoiding 
the policy for navigating the boat outside of the permitted waters, 
and the boat made a trip outside of these permitted waters and 
returned in safety, where she was afterward destroyed by fire, in 
no way caused or contributed to by such departure. 

1 Duer on Ins., sec. 5, p. 161 ; Campbell vs. New Eng. Mut. Ins. Co., 98 
Mass., 5,391 ; Thwing vs. Great Western Ins. Co., 103 Mass.; U.S. F. & M. 
Ins. Co. of B. vs. Kimberly, 34 Md., 231, 232 ; 16 B. Mon., 258, 259; La- 
beree vs. Carleton, 53 Me., 212, 213; Merrifield vs. Colleigh, 4 Cush., 184, 
185 ; Robertson vs. French, 4 East., 130 ; Howe vs. Mut. Safety Ins. Co., 1 
Sandf., 151; Palmer vs. Warren Ins, Co., 1 Story, 365; 1 Parsons on Mar, 
Ins., chap. 4, sec. 9. 

Held, that a deviation does not have the same effect in a time 
policy as in a voyage policy ; the only effect of such deviation 
was to relieve the insurer from any loss happening outside of the 
permitted waters; that said policy was not avoided thereby, and 
that after a temporary departure and return in safety to the per. 
mitted waters, the insurers are liable for a subsequent loss cev- 
ered by the policy, not caused or contributed to by such deviation, 
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1 Arnould on Ins., 333, 409 ; Hopkins’s Manual of Ins., p. 174 ; Capin vs. 
Wash. Ins. Co., 12 Cush., 5387 ; Arnould on Ins., 412 ; 2 Parsons, Mar. Ins., 
pp. 1, 5, and note 2; Coffin vs. Newburyport Mar. Ins. Co., 9 Mass., 
436, 449 ; Greenleaf vs. St. Louis Ins. Co., 37 Mo., 30; Palmer vs. Warren 
Ins. Co., 1 Story R., 364, 365, 366 ; 98 Mass., 391 ; Case of Com. Mut. Ins. 
Co. vs. Stevens, 2 Parsons, p. 5, note 3, distinguished. 


Wilkins vs. Tobacco Ins. Co. 
Rep'd Jour’l, p. 909. 


EVIDENCE. 


§187. Lire.—A Party may not Contradict his own Witness.— 
Where a party tenders a witness in a cause, he by that act as- 
sumes that he is worthy of belief; and it would not conduce to 
the ends of justice, to allow such party to select those portions 
of his evidence that are favorable to him, and ask the jury to re- 
ly upon its truth, and then to prove that he should not be be- 
lieved as to other portions that seem to make against his case. 
But where the testimony of witness has surprised the party offer- 
ing him, there are cases in which the law allows of his contradic- 
tion. 

Trefz vs. Knickerbocker Life Ins. Co. 


MORTGAGE. 


§188. Fire.—Knowledge of Company.—The policy required 
the disclosure of any incumbrance at the time of accepting the 
risk. A mortgage on the property was not communicated to the 
company in connection with the policy, but subsequently another 
policy was issued upon the same property to the same parties, 
loss payable to mortgagees ; after this the policy in suit was re- 
newed. Held, that this was evidence sufficient to warrant the 
jury in finding that the company had knowledge of the mortgage. 

People’s Ins. Co. vs. Spencer, 3 P. F. Smith, 353 ; Eureka Ins. Co. vs. 
Robinson, 6 P. F. Smith, 256. 

State Ins. Co. of Mo, vs. Todd. 

Rep’d Jour’l, p. 893. 
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PLEADING. 


$189. Fire.— Waiver.—Variance-—Where a general allega- 
tion in the declaration is sufficient to support proof of waiver, 
however it might occur, and the defendant goes to trial upon a 
declaration embracing terms technically objectionable, or too 
broad for accurate pleading, without a demurrer, he cannot com- 
plain on appeal that the evidence showed a variance in the man- 
ner of the waiver. 

State Ins. Co. vs. Todd. 


POLICY. 


$190. Fire.—Building on Leased Ground. — Adjustment of 
Loss.— Waiver.—The policy provided that “If the building in- 
sured stands on leased ground, it must be so represented to the 
company, and so expressed in the written part of the policy, 
otherwise the policy shall be void.” Held, that the provision is 
one that the courts will enforce, and a failure to represent the 
fact that the building stood on leased ground, avoided the policy. 

Kibble vs. Hamilton Mutual Ins. Co., 11 Gray, 167. 

But an adjustment of the damages with a knowledge of all the 
facts was a waiver of the benefits of the provision, although made 
in ignorance of the legal rights of the parties. Ignorance of the 
facts may furnish ground for recovery of money paid, or for avoid- 
ing a promise to pay, but ignorance of the law, the facts being 
known, will not. 

Goodall vs. Dalley, 1 T. R., 712 ; Williams vs. Bartholomew, 1 Bos. & 
Pull., 326; Donaldson vs. Mean, 4 Dall., 109; Crain vs. Caldwell, 8 John. 
R., 384; Garland vs. Salem Bank, 9 Mass., 408 ; Stevens vs. Lynch, 12 
East., 38 ; Lundie vs. Robertson, 7 East., 231 ; Bilbie vs. Lumley et al., 2 
East., 409; Lowrie vs. Bourdieu, Doug., 476; Duryee vs. Dennison, 5 
Johns., 248 ; Dow vs. Smith, 1 Caines, (N. Y.) R., 32. 

Eagan vs. Aina F. & M. Ins. Co. 

Rep’d Jour’l, p. 832. W. Va. S.C. A. 


$191. Intanp.—Proposition to Cancel.—The owner of a boat, 
holding a time policy thereon, having several months to run, the 
amount of which had been impaired by a partial, but unadjusted 
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loss, desiring to have his insurance restored to the original 
amount, with increased time and privileges, proposed to the 
underwriters to cancel the old policy and issue a new one for 
the former amount, with longer time and additional privileges, 
requesting them to send a new policy, and offering to remit the 
increased premium arising from these charges. Held, that this 
was a proposition to continue the insurance with modifications of 
the existing policy, and must be accepted or rejected as an en- 
tirety. It did not authorized the insurers to cancel existing in- 
surance and credit unearned ‘premiums on outstanding premium 
notes, without the assent of the insured. 

Parsons on Mercantile Law, ch. 11, sec. 11 ; Chitty on Contracts, pp. 11 
to 20. 


Wilkins vs. Tobacco Ins. Co." 
—§ 186. 


§ 192. Fire.—Risks from Military or Usurped power.—Proai- 
mate Cause of Loss.—The policy provided that “the company 
shall not be liable to make good any loss or damage by fire, 
which may happen or take place by means of any invasion, in- 
surrection, riot or civil commotion, or of any military or usurped 
power,” etc. The property was situated in Glasgow, Mo., which 
was attacked by the rebel forces, and the military commander 
being unable to hold the place, ordered the destruction of the 
military stores. The City Hall containing them was fired as the 
only available means of executing the order, and the flames com- 
municated through two or three intervening buildings to the pro- 
perty. Held, that the proximate cause is the efficient cause 
though not necessarily that which was nearest in time or place. 

Phillips on Ins., sec. 1096, 1132 ; Brady vs. Northwestern Ins. Co., 
11 Mich., 425; St. John vs. Am. Mut. Ins. Co., 1 Kernan, 519 ; Gordon vs. 
Rimington, 1 Camp., 123 ; Emerigon, tom. 1, p. 434; Lynd vs. Tynsboro, 
11 Cush., 563 ; Ins. Co. vs. Tweed, 7 Wal., 44; Butler vs. Wildman, 3 B. 
& Ald., 398 ; Barton vs. Home Ins. Co., 42 Mo., 1156; Marcy vs. Merch. 
Mut. Ins. Co., 19 La. An., 388 ; Milwaukee, etc. R. R. Co. vs. Kellogg, 
94 U. S., 475. 

Held, that the proximate cause of loss was an invasion, or mili- 
tary or usurped power, and that the company was not liable. 

4itna Ins. Co. vs. Boon et al. 

Bep’d Jour'l, p. 933. U.8.8.¢. 





Practice—Premium. 


PRACTICE. 


§ 193. Fire.—Findings of Fact in Record. — Amendment of 
Record at Subsequent Term.—The findings of fact by U. S. courts 
belong as fully to the record as do the verdicts of a jury, whether 
general or special, and no bill of exceptions is necessary to bring 
them upon the record. 

13 St. at Large, 500, sections 649 and 700 Rev. Stats. 

The court had power at a subsequent term, by an order, to 
correct the record by incorporating into it, nunc pro tunc, a spe- 
cial finding of the facts upon which the judgment had been ren- 
dered, it being but an amendment of form and not of substance, 
and there being enough to amend by. 

Rhoads vs. Commonwealth, 35 Penn. St., 276 ; Matheson’s Ad’r vs. Grant’s 
Ad’r, 2 How., 282. 

Atina Ins. Co. vs. Boon et al. 


PREMIUM. 


§ 194. Fime.—Payment of Note for— Waiver of Payment.— 
Delivery of Policy.—Adjustment.—The policy provided that “ This 
company shall not be liable * * until the premium therefor 
be actually paid.” Held, that a provision avoiding the policy, if 
a note given for premium be not paid at maturity, whether con- 
tained in the policy or the note, will be enforced unless waived, 
and mere delivery of the policy is not a vaiver. 

Muhleman vs. National Ins. Co., 6 W. Va., 508 ; Bradley vs. Potomac 
Fire Ins. Co., 32 Mo., 108; Pitt, adm’r, vs. Berkshire Life Ins, Co., 100 
Mass., 500 ; Baker vs. Union Life Ins. Co., 43 N. Y., 283 ; Bowditch Mu- 
tual Fire Ins. Co, vs. Winslow and others, 3 Gray, (Mass.,) 432. 

Held, that the delivery of the policy is a waiver of a provision 
declaring it invalid unless the premium is actually paid. But the 
mere handing of the policy to insured, to inspect and decide upon 
its acceptance, is not a legal delivery. Held, that a provision re- 
quiring payment of premium at a future time can be waived by 
the company, and an adjustment of the company’s liability would 
be a sufficient waiver. 
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Wood vs. Poughkeepsie Mut. Ins. Co., 32 N. Y., 619; Boehen vs. Wil- 
liamsburg City Ins. Co., 35 N. Y¥., 131; Miller vs. Life Ins. Co., 12 Wal- 
lace, 288 ; Eagan vs. Adtna F. & M. Ins. Co., Va. S. CO. A., (6 Ins. L. J., 
832 ;) Bouton vs. Am. Mut. Life Ins. Co.; Wing vs. Harvey, 27 Eng. L. & 
Eq. R., 140; Buckbee vs. U. S. Am. Ins. & T. Co., 18 Barb., 541. 


Mason vs. Citizens F'. Ins. Co. 
Rep’d Jour’l, p. 842. W. Va. 8. C. A. 


$195. Fire.—Delivery of Policy a Waiver of Prepayment — 
The policy provided that the company should not be liable until 
the premium was actually paid. It recited that it was issued in 
consideration of the receipt of $60. The policy was procured 
by an insurance agent, M., not the agent of the company, 
through R., the secretary of another company, and was sent 
through them to the insured. The premium was not paid at 
the time, but a note was afterward taken of the insured by M., 
which was not paid at maturity, nor until after the loss, when the 
balance of the premium, deducting M.’s fee, was tendered to the 


company, and refused. Held, that the payment of premium was 
waived by the delivery of the policy. 

Wood vs. Poughkeepsie Ins. Co., 32 N. Y., 619; Shelton vs. Atlantic F. 
Ins. Co., 26 N. Y., 460 ; Boehen vs. Williamsburg Ins. Co., 35 N. Y., 131 ; 
Miller vs. Life Ins. Co., 12 Watts, 303. 


Eagan vs. Aina F. & M. Ins, Co. 


PROOFS OF LOSS. 


$196. Fire.— Waiver of.—Immediately after the loss, the 
company, in conjunction with others interested, sent appraisers, 
who made the requisite examination and reported. The com- 
pany being dissatisfied, made a second appraisement and tendered 
the amount estimated. This being refused, plaintiffs were in- 
formed that the company would rebuild. The company’s secre- 
tary also advised plaintiff's representative to defer making out 
proofs of loss until the matter was adjusted. Held, that this was 
a waiver of the condition in the policy requiring proofs of loss 
to be furnished within thirty days. 


Inland Ins. Co. vs. Stauffer, 9 Casey, 397 ; Heath vs. Ins. Co., 1 Cush., 
257 ; Clark vs. Ins. Ce., 6 ib., 342 ; Francis vs. Ins. Co., 1 Dutcher, (N. J.,) 
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78 ; Buckley vs. Garrett, 11 Wright, 204; Ins. Co. vs. Taylor, 23 P. F. 
Smith, 3438. 


State Ins. Co. of Mo. vs. Todd. 
—§ 188. 


$197. Fme— Waiver of.—Obligations of the assured to fur- 
nish proof of loss in the required form, and a certificate of the 
notary public in regard to the loss, will not be strictly enforced 
when the company has not acted with all good faith toward the 
insured, and has deceived him into a sense of false security. 
They must object to formal defects in time to give the assured an 
opportunity to supply the defects. Objections on other grounds, 
having no reference to such defects, is a waiver of a right to ob- 
ject on this ground. 

May. on Ins., 573. 

Mason vs. Citizens F. & M. Ins. Co. 


—§ 194. 


TITLE. 


$198. Fire.—lInterest under a Void Sale-—Mechanic’s Inen.— 
The insurance was in the name of P., and described the property 
as “his.” The policy provided that “if the interest on the pro- 
perty insured be leasehold, or that of mortgage, or any other in- 
terest not absolute,” it must be expressed in the policy. The 
property was purchased under a mechanic’s lien sale by V., who 
placed it in the name of P., and procured the insurance as the 
agent of P. Y. subsequently procured another title through a 
sheriff’s deed in an execution sale. The mechanic’s lien proceed- 
ings were void for want of jurisdiction. eld, that P. had at best 
only a bare possession ; he had neither a legal nor equitable owner- 
ship to the extent represented in the policy, and could not recover. 
Porter vs, Atina Ins. Co. 
Rep’d Jour’l, p. 928. U.S.C. C., Micu. 


UNAUTHORIZED INSURANCE. 


§199. Fre—When Valid in Indiana.—Premium Note.— 
Contract by Company or Agent.—The Indiana statute of 1852 
provided that “ foreign corporations shall not enforce, in any of 
the courts of this State, contracts made by their_agents before a 


H 


i 
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compliance with the provisions of the statute.” The agent of 
such a company, not authorized to make contracts, but only to 
receive money, or proposals, or premium notes, and forward them 
to the company for its action, received from a citizen of Indiana 
a proposal and premium note, which he forwarded to the com- 
pany. The company accepted the risk and issued a policy, which 
it mailed to the insured. Held, that this was not a contract made 
by the agent within the meaning of the statute, but by the com- 
pany. Held, that though the agent was liable under the statute, 
the fact that he had failed to comply with its provisions, was no 
defense to a suit brought upon the note. Held, that the policy 
was valid and could be enforced through the courts. 

The cases of Lamb vs. Lamb, 6 Bissel, 420; Rising Sun Ins. Co. vs. 
Slaughter, 20 Ind., 520; New England F. & M. Ins. Co. vs. Robinson, 25 
Ind., 536 ; Union Cent. Life Ins. Co. vs. Thomas, 46 Ind., 44 ; Reynolds vs. 
Geary, 26 Conn., 179, discussed. 

Bowser vs. Lamb, Assignee. 





REPORT OF DECISIONS 


"RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 





From certified transcripts in our possession. 


SUPREME COURT OF PENNSYLVANIA. 


STATE INS. CO., or Missouri, 
vs. 


TODD.* 


Immediately after the loss, the company, in conjunction with others interested, 
sent appraisers, who made the requisite examination and reported. The com- 
pany being dissatisfied, made a second appraisement, and tendered the amount 
estimated. This being refused, plaintiffs were informed that the company 
would rebuild. The company’s secretary also advised plaintiff’s representative 
to defer making out proofs of loss. Jield, that this was a waiver of the condi- 
tion in the policy requiring proofs of loss to be furnished within thirty days. 

The policy required the disclosure of any incumbrance at the time of accepting 
the risk. A mortgage on the property was not communicated to the company 
in connection with the policy, but sahienmaily a second policy was issued to 
the same parties upon the same premises, loss payable to mortgagees ; after this 
the policy in suit was renewed. 

Held, that this was evidence sufficient to warrant the jury in finding that the com- 
pany had knowledge of the mortgage. 

Where a general allegation in the declaration is sufficient to support proof of wai- 
ver, however it might occur, and no demurrer is interposed, the party cannot 
complain on appeal that the evidence showed a variance in the manner of the 
waiver. 


Judgment affirmed. 





* Decision rendered Feb. 5, 1877. 
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a Gorpoy, J. 

The defense in the court below was rested on two grounds : 

1. That the plaintiffs had not complied with that condition in the 
policy which requires a detailed statement of loss to be delivered at 
the office of the company within thirty days after the happening of 
such loss. 

2. That the policy was avoided by non-compliance with the stipn- 
lation therein contained, requiring a disclosure, at the time of the ac- 
ceptance of the risk, of any incumbrauce which might exist against 
tbe insured premises. Neither of these conditions were complied 
with, nor was there a waiver of either indorsed up n the policy, as 
required by that instrument; hence, prima facie, the defense on 
both points was made out. But the court was of the opinion that the 
evidence exhibited by the plaintiffs of a parol waiver, was such as 
warranted the submission thereof to the jury. Iu this we concur ; 
for as to the first condition, the testimony warranted the belief that 
a detailed statement of the loss was not required. Immediately after the 
fire, the defendant, with other interested companies, appointed ap- 
praisers to examine the premises and adjust the loss, who went upon 
the ground, made the requisite examination, and made report to the 
committee of the companies, The secretary of the defendant com- 
pany, not being satisfied with this report, had a re-examination made 
under his own supervision ; and the amount of the loss arrived at 
by this second examination, was proposed to the plaintiffs as a bas's 
of statement. This they refused ; and then it was that they were in- 
formed that the companies would take the matter into their own 
hands, rebuild the factory, and replace the machinery. More than 
this, the testimony fully justified the conclusion that the delay in fur- 
nishing the required statement was brought about by the unwar- 
ranted interference by the secretary of the defendant company with 
Wallace, whom the plaintiffs had employed to make the necessary 
examinations and draw up the papers, in advising him to proceed 
no further in the matter, as the companies had objected to the ad- 
justment, and that it would be better for him to wait before making 
out the proofs of loss. 

One of two conclusions result from this testimony. Either it was 
intended to waive proofs of loss within the required time, or if not 
this, then the object was to occasion such delay as would necessarily 
cause the proofs of loss to reach the office of the company after the 
expiration of the thirty days. As the latter conclusion presents the pre- 
sumption of gross fraud, it is better to assume the former as the cor- 
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rect one. This evidence certainly makes out a waiver quite as clearly 
as that found in the case of the Inland Ins. Co. vs. Stauffer, 9 Casey, 
397. But in the opinion in that case, delivered by Strong, J., it is 
held that it is competent for insurers to waive performance of a formal 
condition introduced into a policy solely for their own benefit ; also that 
such waiver need not be express, but may be inferred from the acts of 
the insurers, evidencing a recognition of their liability, or even from 
their denial of obligation exclusively for other reasons. Citing Heath 
vs. Ins. Co., 1 Cush., 257; Clark vs. Ins. Co., 6 ib, 342 ; Francis vs. 
Ins. Co., 1 Dutch., (N. J.,) 78. This same doctrine may be found in 
Buckley vs. Garrett, 11 Wright, 204, and in Ins. Co. vs. Taylor, 23 P. 
F. Smith, 243. There is therefore no lack of authority in support 
of the ruling of the learned judge of the court below on this point. 

Having thus disposed of the first ground of defense, let us turn our 
attention to the second. In the case of the People’s Ins. Co. vs. 
Spencer, 3 P. F. Smith, 353, the policy contained the usual clause that, 
‘* if the risk shall be increased by any means whatever, within the 
control of the insured, during the continuance of the insurance, and 
notice thereof be not given to the company, and such increased risk 
be allowed and indorsed thereon, the policy shall be of no force, 
etc.” The property underwritten was barley in the “ malthouse and 
brewery ” of the assured !| The fact was that the business of distilling 
was carried on in the same building, which largely increased the risk ; 
it was held, however, that though ordinarily this without notice to the 
company would be fatal to the plaintiff's claim, yet if the insurance 
was made with knowledge by the agent who negotiated the contract, 
that distilling was to be carried on in the premises, the condition as 
to notice and indorsement did not apply, and the company had no 
ground to allege an increase of risk. 

So in the case of the Eureka Ins. Co. vs. Robinson, 6 P. F. Smith, 
256, where the policy contained a prchibition of other insurance wiih- 
out notice to the company, and where there was a violation thereof, 
of which the company afterward bad knowledge, and yet continued to 
treat the policy as of force, it was held, that it could not afterward be 
permitted to set up such breach to defeat the contract. ‘‘ It was not,” 
says Strong, J., “ that knowledge was equivalent to notice, but that 
knowledge followed by acts that amounted to a subsequent recogni- 
tion of the contract as still in force, dispensed with the necessity of 
proving notice.” 

It is obvious that the above cases govern the one now in hand ; 
for observe how this matter is precented. The property (machinery 
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utensils, etc., in a mill or factory,) was first insured by a policy dated 
16th of February, 1872, and expiring February 12, 1873. At the 
time of his insurance there was a mortgage on the premises in favor 
of Todd and Rafferty, the existence of which does not appear to have 
been communicated to the company or its agent. This condition of 
affairs, without more, would be fatal to the claim of the plaintiffs. But 
subsequently a policy was issued to the same parties upon the same 
premises, running one year from 18th of October, 1874,, payable, in 
case of loss, to Todd and Rafferty, mortgagees. When, therefore, this 
company, on the 13th of February 1873, renewed the policy now in 
suit, there was evidence, if not conclusive, yet sufficient to warrant the 
jury in finding that the defendant had knowledge of the outstand- 
ing mortgage. 

It is urged that the judge, in his charge, spoke of this evidence as 
though it conclusively proved knowledge, and thence did not proper- 
ly submit it to the jury. We do not think such to be the case, for 
though the judge speaks in a very positive manner of the effect of 
this testimony, yet he finishes his charge by saying, ‘‘the facts are 
entirely for you, and the verdict which is to be rendered will be upon 
your responsibility, not mine.” It is not probable that the jury, un- 
der such language as this, did not understand that they were to pass, 
not upon some of the facts only, but all that were involved in the 
case. 

The exception taken to the evidence because of its alleged variance 
from the declaration, cannot be sustained. A general allegation such 
as that found in the arr., is sufficient to support proof of waiver, how- 
ever it might occur, whether according to the terms of the policy or 
otherwise ; and if the defendant, without demurrer, chose to go to 
trial upon a declaration embracing terms technically objectionable, 
or too broad for accurate pleading, it thereby waived the defect and 
its complaint cannot be heard. 

Judgment affirmed. 
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UNITED STATES SUPREME COURT. 


Ocroser Term, 1876. 


Appeal from the United States Circuit Court, Eastern District 
of New York. 


STEAMBOAT ATLAS, rrc., ann CAMDEN & AM- 
BOY RAILROAD, erc., Claimants and Appellants, ) 


US. 


PHCENIX INSURANCE COMPANY.* 


. Liasrrry or Owner.—That owners of vessels are not liable under exis'ing 
laws, for any loss, damage or injury by collision, if occasioned without their 
privity or knowledge, beyond the amount of their interest in such ship and 
her freight then pending at the time the collision occurs. 

. Tae Rove ror Estimatinc Damace. —The court states the rule for determining 
the liability of the vessels and persons in collision cases. 

. Rute at Common Law AND IN ApmirALtTy.—Except when both parties are to 
blame, the offending party can recover nothing, whether he pursues his remedy 
in the admiralty or at common law. Where both are to blame, neither can re- 
cover anything at common law, but the admiralty requires each to suffer a 
moiety of the loss. 


. Parties witHout Fauit.—That parties without fault, such as shippers and 
consignees, bear no part of the loss in collision suits, and are entitled to full 
compensation for the damages which they suffer from the wrong doers, and they 
may pursue their remedy in personam, either at common law or in admiralty, 
against the wrong doers or any one or more of them. 


. Loss By OrHERS.—Such a party is not required in any event to bear any por- 
tion of the loss suffered by others, the rule being that where the collision occurs 
exclusively from natural causes, without any fault of either of the colliding 
vessels, the loss shall rest where it happens to fall. 

. INEVITABLE AccripDENT.—Inevitable accident is a good defense to such a contro- 
versy wh:re both vessels are free from blame, but itis utterly unavailing if 
either or both were in fault. 

. Wuere Bota in Favutt.—That it is the rule of the court that where both ves- 
sels are in fault, the damage shall be equally apportioned between the offend- 
ing vessels, as having been occasioned by the fault of both. 


* From the Chicago Legal News. 
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CurrrorD, J. 

Owners of ships and vessels are not liable, under existing laws, for 
any loss, damage or injury by collision, if occasioned without their 
privity or knowledge, beyond the amount of ‘their interest in such 
ship or vessel and her freight, pending at the time the collision oc- 
curred. 

Subject to that provision in the act of Congress, the damages which 
the owner of the injured vessel is entitled to recover are estimated in 
the same manner as in suits for injuries to other personal property, 
and the claim for compensation may in certain cases extend to the loss 
of freight, necessary expenses in making repairs, and unavoidable 
detention. 

Restitutio in integrum is the leading maxim in such cases, and where 
repairs are practicable the rule followed by the admiralty courts in 
such a case is that the damages assessed against the respondent shall 
be sufficient to nestore the injured vessel to the condition in which 
she was at the time the injury was inflicted. The Clyde, Swabey, 24 ; 
The Gazelle, 2 W. Rob., 280 ; The Baltimore, 8 Wall., 385 ; Williams 
& Bruce Prac., 77 ; 1 Parsons on Ship., 538 ; The Pactolus, Swabey, 
174. 

Sufficient appears in the record to show that the libelants became 
the insurers of the cargo of the canal-boat named in the libel, consist- 
ing of linseed, in the sum of fourteen thousand five hundred dollars, 
for a voyage from the port of New York to the port of New Bruns- 
wick in the State of New Jersey ; that the canal-boat, with her cargo 
on board, was taken in tow at the port of departure by the steamtug 
called the Kate ; that the steamtug with her tow, including the canal- 
boat and two other vessels, proceeded in safety to New Brighton, 
where the whole flotilla remained until the next morning, when they 
started for the port of destination, the steamtug heading northwest- 
by-north, and taking her course across the kills directly for Port 
Johnson, on the Jersey shore ; that the steamtug with the canal-boat 
and the two other vessels in tow kept that course until she was with- 
in one hundred and fifty yards of the shore, when the master, being 
then in the pilot-house, heard the whistle of a steamboat about cne 
tenth of a mile distant ; that it was a single blast, being the signal 
that the respective boats as they approached should pass to port; 
that the master of the steamtug having the canal boat in tow answer- 
ed the signal by blowing his whistle twice, which is the proper signal 
that the boats should pass to starboard, it being unsafe for him, 
owing to the state of the tide and the conformation of the adjacent 


, 
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shore, to attempt to pass the approaching vessel on the port side ; 
that the signal given was the proper one ; and the charge is that the 
master of the steamtug immediately starboarded his helm, and that 
the approaching vessel, which proved to be the steamtug the Atlas, 
within a minute ran into the steamtug having the canal-boat in tow, 
with great force and violence, staving her in from her plank-shear to 
the third plank below her water line, which caused the steamtug and 
canal-boat she had in tow to sink, whereby the cargo of the canal- 
boat became a total loss ; and the libelants also charge that the loss 
was wholly occasioned through the fault, negligence, and want of skill 
of those in charge of the approaching steamtug. The Friends, 4 
Moore P. C. C., 319. : 

Process was served and the claimants appeared and filed an an 
swer setting up the several defenses alleged in the record. Testimo- 
ny was taken on both sides, and the parties having been fully heard, 
the District Court entered an interlocutory decree that the damages 
claimed by the libellant were caused by the mutual fault of the steam- 
tug Kate and the steamboat Atlas, and that the libelants do recover 
against the steamboat Atlas one half of the damages by them sus- 
tained by reason of the collision, and that the cause be referred to a 
commissioner to ascertain the amount. 

Pursuant to the decretal order, the commissioner reported that the 
whole amount of the damages to the date of the report, was, thirteen 
thousand six hundred and seventeen dollars and two cents, and that 
the libelants were entitled to recover one half of that sum, to wit: 
six thousand eight hundred and eight dollars and fifty-one cents. Ex- 
ceptions were filed by the libelants to that report, upon the ground 
that they are entitled to the entire amount of the damages sustained, 
but the court overruled the exception, confirmed the report, and en- 
tered a final decree in conformity with the report. Both parties ap- 
pealed to the Circuit Court, where the parties having been again fully 
heard, the Circuit Court entered a final decree affirming the decree 
of the District Court, and both parties appealed to this court. 

Since the appeal was entered here the parties have been fully heard, 
and they have filed in the cause a written stipulation to the effect fol- 
lowing : (1) That the claimants insist only that the decree of the Cir- 
cuit Court should be affirmed, the parties agreeing that the collision 
occurred through the mutual fault of the steamboats Atlas and Kate. 
(2) That the libelants admit that both the steamboats were in fault, 
but insist that they are entitled to recover for their full loss, and that 
the decree being for a moiety only, should be reversed on that ac- 
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count, and that a decree should be entered for the entire damages 
that the owners of the cargo of the canal boat sustained by the colli- 
gion. 

Other questions involved in the record being waived, the court will 
confine its attention to the single inquiry whether the ruling of the 
courtebelow in overruling the exception of the libelants to the report 
of the commissioner is or is not correct. 

Satisfaction to the libelant for the injury sustained is the true rule 
of damages in a cause of collision, by which is meant that the measure 
of compensation shall be equal to the amount of injury received, and 
that the same shall be calculated for the actual loss occasioned by the 
collision, upon the principle that the sufferer is entitled to complete 
indemnification for his loss, without any deduction for new materials 
used in making repairs, as is prescribed in the law of marine insur- 
ance. Complete recompense for the injury is required, nor is the 
guilty party in such a case entitled to deduct from the amount of the 
damages any sum which the libelant has received from an under- 
writer on account of the same injury, the rule being that a wrong- 
doer in such a case cannot claim the benefit of the contract of insur- 
ance if effected by the person whose property he has injured. Maude 
and P. on ship., (3d ed.,) 465 ; Flanders on Ins., 591. 

Instead of that, the law is well settled that the reception of the 
umount of the loss from the insurers is no bar to an a tion subse- 
quently commenced against the wrong-doer to recover compensation 
for the injury occasioned by the coll.sion. Mason vs. Sainsbury, 3 
Doug., 61. 

Authorities to that effect are numerous, and it was expressly decid- 
ed by the judges in Yutes vs. White et al., 4 Bing., N. C., that the 
defendants in such a case were not entitled to deduct from the amount 
of damages to be paid by them a sum of money paid to the plaintiff 
by insurers in respect of such damage. 

None can recover compensation twice in respect to the same injury, 
but what the plaintiff recovers under his policy of insurance is not 
compensation for damages, but a payment under a contract, inde- 
pendent of the claim against the wrong-doer, and the better opinion 
is that the principle which excludes double compensation does not 
strictly apply to obligations not in the same right. May on Ins., 
555. 

Compensation by the wrong-doer after payment by the insurers is 
not double compensation, for the plain reason that insurance is an 
indemnity, and it is clear that the wrong-doers are first liable, and 
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that the insurers, if they pay first, are entitled to be subrogated to 
the rights of the insured against the insurers. . 

Support to that proposition is found everywhere, and some of the 
authorities go further, and decide that the suit against the wrong-doer 
for the benefit of the insurer must be prosecuted in the name of the 
injured party. Randall vs. Cockran, 1 Ves., Sen., 90; Godsall vs. 
Boldero, 9 East, 81 ; Irwing vs. Richardson, 1 B. & Adol., 196 ; Case 
vs. Davidson, 5 Maule & Selw., 81; Clark Ys. Blything, 2 Barn. & 
Cresw., 256. 

Suppose that is so, still it cannot affect the question in this case, 
which is whether the decree should be for a moiety only of the dama- 
ges occasioned by the collision, or for the entire amount. Waiving 
the question of parties, it is clear that the respondents are liable for 
one or the other of those amounts. 1 Park. on Ins., (8th ed.,) 330 ; 
Ins. Co. vs. Sainsbury, 3 Doug., 245 ; Yates vs. Whyte, 4 Bing. N. C., 
282 ; 2 Marsh on Ins., (2d ed.,) 794 ; 2 Park. on Ins., (8th ed.,) 969 ; 
2 Phillips on Ins., (5th ed.,) sec. 2001. 

Beyond all doubt the owners of a ship or vessel injured by collision 
may proceed to recover compensation either against the owners or 
against the master persoually, or against the ship herself, at their 
election. The Volant, 1 W. Rob., 387; Maude and P. on Ship. (3d 
ed.,) 466. 

Argument to support that proposition is unnecessary, but it is 
equally well settled that the cargo which is on board the colliding 
vessel at the time the collision occurs is not liable for the damage 
done by the ship in which it is carried. The Victor, 1 Lush. Adm. 
R., 76. 

Damage is sometimes said to be done by the ship, but that is a 
mere form of expression, the truth being that it is either done by the 
owner, or by the master and crew employed by the owner, who is_re- 
sponsible for their conduct, becauss being employed by the owner 
they are his agents, but they are not the agents or servants of the 
owner of the cargo, and for that reason the cargo is not liable for the 
consequences of a collision. 

Matters of fact need not be discussed in this case, as it is admitted 
by the parties that the collision occurred through the mutual fault of 
the steamboat Atlas and the steamtug Kate, which had the canal- 
boat in tow with her cargo on board. Both courts below gave the li- 
belants a moiety of the damages ascertained by the commissioner, 
and the appellees ins'st that the decree of the Circuit Court is cor- 
rect. On the other hand the appellants insist that they are entitled 
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to recover the entire damages occasioned by the collision, and that 
the decree of the Circuit Court should be reversed. 

Disasters of the kind occur from different causes and under very 
different circumstances, and the rules of admiralty law applicable in 
the determination of such controvers'es vary to meet the varying cir- 
cumstances which give rise to the accident. Judicial experience has 
given no better guide than that furnished by Lord Stowell, than 
whom no abler judge evr presided over the admiralty court of the 
parent country. Speaking of such disasters, he remarked to the ef- 
fect that there were four possibilities under which an accident of the 
kind may occur. In the first place it may happen without blame 
being imputable to either party ; as where the loss is occasioned by a 
storm, or any other vis major. In that case the misfortune must be 
borne by the party on whom it happens to fall, the rule being that 
the party not injured is not responsible to the losing party in any 
degree. Secondly, a misfortune of the kind may arise when both 
parties are to blame ; as where it appears that there has been a want 
of due diligence or of skill on both sides ; and he adds that in such 
a case the rule of law is that the loss must be apportioned between 
them as having been occasioned by both. Thirdly, it may happen by 
the misconduct of the suffering party only, and then the rule is that 
the sufferer must bear his own burden. Lastly, he remarks that it 
may happen from the fault of the ship which ran the other down, and 
in that case the injured party is entitled to an entire compensation 
from the other. The Woodrop, 2 Dodson, 85. 

Freedom from fault is a good defense in a cause of collision against 
a claim for damage promoted by an injured party, and it entitles the 
promoter of such a suit to full compensation from the opposite party, 
if proved to be guilty. Where neither party is in fault and the dam- 
age was the result of unavoidable accident, the rule that the loss 
must be borne by the party on whom it fell, is one of universal appli- 
cation. The Shannon, 1 W. Rob., 470; The Itinerant, 2 W. Rob., 
243 ; The Locklibo, 3 W. Rob., 318 ; The Morning Light, 2 Wall., 
560. 

Under the second of the foregoing rules—when both vessels are in 
fault—the sums representing the damages are added together and 
the amount is equally divided between the parties, and that rule pre- 
vails in all cases where there is mutual fault, even though one of the 
vessels may have been much more in fault than the other. Fault 
being imputed to both vesse’s and the charge being proved, the in- 
quiry which was most to blame is immateria], as the damages must 
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be divided between the two, according to the rule provided in the ad- 
miralty courts. Vaux vs. Sheffer, 8 Moore P. C. C., 87. 

Attempt was made in the Court of Sessions in Scotland to establish 
an exception to that rule, and the court finding, in a case where both 
vessels were in fault, that the greater share of the blame rested on 
one, decided that her owners were liable for two thirds of the dam- 
age. Maude & P., on Ship, (3d ed.,) 470; LeNeve vs. Shipping Co., 
1 Shaw’s Cas., 378. 

Prompt appeal was taken from that decree to the House of Lords, 

where the decree was reversed, upon the ground that the true rule 
was the one laid down by Lord Stowell, that where a misfortune of 
the kind happens from the want of due diligence or skill on both 
sides, the loss must be apportioned between them as having been oc- 
casioned by the fault of both. Hay vs. LeNeve, 2 Shaw’s H. of L. 
Cas., 400 ; The Washington, 5 Jurist, 1067. 
§& Both vessels being in fault, the positive rule of the court of admir- 
alty, says Lord Denman, requires the damage doae to both ships to 
be added together, and the combined amount to be equally divided 
between the owners of the two. DeVaux vs. Salvador, 4 Adol. & 
Ellis, 431. : 

Innocent parties in cases of the kind are entitled to full compensa- 
tion, but the admiralty rule as between wrong-doers, is that the com- 
bined amount of the damage shall be divided between the owners of 
the two offending vessels. Text-writers of standard authority, as 
well as courts, have adopted the same rule, and hold that where both 
vessels are in fault, the loss must be apportioned between them as 
having been occasioned by the fault of both. Maclachlan on Ship., 
(2d ed.,) 286 ; 1 Parsons on Ship., 527 ; Williams & Bruce Prac., 71. 

All of these writers, and many others, lay down the rule that where 
both parties are to blame the loss must be apportioned between them, 
and the authors last cited say that the rule is founded upon the prin- 
ciple which, from ancient times, has been applied in the admiralty 
court, that damages by a common fault shall be considered as a com- 
mon loss. The Lima, 4 Jurist, N. S., 147; The Aurora, Lush. Adm. 
R., 329. 

Strict justice would require, said Dr. Lushington, that the burden 
of making good the loss should fall upon the two delinquents in pro- 
portion to their delinquency, but in practice the proportion is impos- 
sible to be ascertained. Such a rule if adopted would be utterly im- 
practicable, for the reason that the court cannot apportion the loss 
according to the quantum of neglect or culpability on the one side 
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and the other, hence equal apportionment is the universal rule where 
there is mutual fault, even though the fault on one side may be much 
greater than the fault on the other. The Milan, Lush. Adm. R., 401 ; 
The Linda, 4 Jurist, N. S., 147. 

Courts and text-writers in all or nearly all of these cases appear to 
have proceeded, throughout the period which they coven, upon the 
ground that the rule of apportionment requiring each party, where 
both are in fault, to bear a moiety of the loss, applies solely to the 
case of the wrong-doers, and that proof of entire innocence or free- 
dom from fault is a good defense to every portion of a claim for 
damage, and that it entitles the promoter of a suit for such a claim 
to full compensation for his loss from the guilty party. Opposed to 
that conclusion is the case of the Milan, Lush. Adm. R., 401, in 
which Dr. Lushington remarks to the effect that the practice of the 
court of admiralty appears to have been uniform, that where both 
ships are to blame, the owners of cargo equally with the owners of 
ships recover a moiety of their damages, except in cases where the 
statute prescribes a different rule ; and the learned judge refers to 
the reported case of Hay vs. LeNeve, 2 Shaw’s Scotch Appeals, 405, 
in support of the proposition. 

Other cases are also referred to for the same purpose, but the re- 
porter appends a note to the case that the other cases are not re- 
ported. Enough appears in that case to show that both ships were in 
fault, the one for the want of lights, and the other for the want of 
a sufficient lookout, and the decree was that the whole of the dam- 
ages sustained by the libelants for the ship and cargo should be 
borne equa'ly by the litigant parties, but it was the owners of the in- 
jured ship who promoted the claim, and it does not appear that the 
question before the court here received any consideration at the bar 
or by the court. 

Two admissions are made by the court in the case of the Milan, 
which it is important to notice as they are undoubtedly correct, and 
will afford much aid in disposing of the question involved in the pres- 
ent record : (1) That the owner of the cargo, in such a controversy, 
could recover for his whole loss in an action at law. (2) That the 
owner of the cargo, in such a. case, is to be considered as a perfectly 
innocent party. 

Nothing is more clear than the right of a plaintiff, having suffered 
such a loss, to sue in a common law action all the wrong-doers, or 
any one of them, at his election, and it is equally clear that if he did 
not contribute to the disaster he is entitled to judgment in either 
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case for the full amount of his loss. He may proceed against all the 
wrong-doers jointly, or he may sue them all or any one of them sepa- 
rately, but if he sues them all jointly and has judgment, he cannot 
afterward sue them separately, or if he sues one separately and has 
judgment, he cannot afterward sue them all in a joint action, because 
the prior judgment against one, is, in contemplation of law, an elec- 
tion as to that one to pursue his several remedy, but it is no bar to 
the suit for the same wrong against any one or more of the other 
wrong-doers. Murray vs. Lovejoy, 2 Cliff. 196 ; same case, 3 Wall., 
19; Smith vs. Hines, 2 Sum., 348; Webster vs. Railroad, 38 N. 
¥., 261. 

Acts wrongfully done by the co-operation and joint agency of seve- 
ral persons constitute all the parties wrong-doers, and they may be 
sued jointly or severally, and any one of them, said Spencer, Ch. 
J., is liable for the injury done by all, if it appear either that they 
acted in concert or that the act of the individual sought to be 
charged ordinarily and naturally produced the acts of the others. 
Guile vs. Swan, 19 John., 382. 

Confirmation of the second admission is not required, as sufficient 
has already been remarked to show that the proposition is correct 
and that it is universally approved. 

Shippers having lost cargo by such disaster, may pursue their 
remedy by libel in personam against the offending vessel, or they 
may, at their election, proceed in an action at law, either in the Cir- 
cuit Court, if the parties are citizens of different States, or in a State 
. Court, as in other cases where the Federal and State courts have 
concurrent jurisdiction. Steamboat Co. vs. Chase, 16 Wall., 533 ; 
The Belfast, 7 ib., 644. 

Suitors have a right to a common law remedy in all cases where 
the common law is competent to give it. Consignees or shippers in- 
jured in their property by collision,-may proceed in rem in the admir- 
alty, or they may bring a suit in personam in the same jurisdiction, or 
they may elect not to go into admiralty at all, and may resort to their 
common law remedy in the State courts, or in the Circuit Court of the 
United States, if they can make proper parties to give that court juris- 
diction. 

Common law remedies in cases of tort, as given in common law 
courts, and suits in personam in the admiralty courts of this country, 
bear a strong resemblance to each other in respect to parties, and the 
effect of a recovery by the injured party against one or all of the 
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wrong-doers, and the extent of redress to which an innocent party is 
entitled against the wrong-doer. Simpson vs. Hand, 6 Whart., 321. 

Different systems of pleading and modes of proceeding prevail in 
the two jurisdictions, and in some few respects there is a difference in 
the rules of evidence adopted in the admiralty court from those which 
prevail in common lawactions. All know that the libel in the admir- 
alty court takes the place of the declaration in an action at law, and 
that the answer is the substitute for the plea of the defendant. 

Contributory negligence on the part of the libelant cannot defeat a 
recovery in collision cases, if it appears that the other party might 
have prevented the disaster, and that he also did not practice due 
diligence and was guilty of negligence and failed to exercise proper 
skill and care in the management of his vessel. Proof of the kind will 
defeat a recovery at common law, but the rule in the admiralty is that 
the loss in such a case must be apportioned between the offending 
vessels, as having been occasioned by the fault of both ; but the rule 
of the common law and of the admiralty are the same where the suit 
is promoted by an innocent party, except that the moiety rule may be 
applied in the admiralty if all the parties are before the court, and 
each of the wrong-doers is able to respond for his share of the damage. 
Subject to that qualification the remedy of the innocent party is sub- 
stantially the same in the admiralty as in an action at law, the rule 
being that in both heis entitled to an entire compensation from the 
wrong-doer for the injury suffered by the collision. Colegrove vs. 
Railroad, 20 N. Y., 493. Catlin vs. Hills, 8 C.B., 125. Vanderplank 
vs. Miller, 1 Moo. & Mal., 169. 

Goods shipped as cargo, and their owners, as in the case before the 
court, are innocent of all wrong, and the owners of the cargo may sue 
the owners of one of the ships, or both, and they may sue at law or go 
into the admiralty, at their election, and having proved their case 
they are as much entitled to full compensation in the admiralty as they 
would have been if they had elected to pursue their common law 
remedy, saved to them by the proviso contained in the ninth section 
of the judiciary act. 1 Stat. at Large, 77. 

Co-wrong doers, not parties to the suit, cannot be decreed to pay 
any portion of the damage adjudged to the libelant, nor is it a ques- 
tion in this case whether the party served may have process to com- 
pel the other wrong-doers to appear and respond to the alleged wrong- 
ful act. 

Even suppose that the case of the Milan is a correct exposition of 
the admiralty law as administered in the jurisdiction where the de- 
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cision was made, still it cannot control the question before the court, 
for the reason that the rule of practice here is different, as is clearly 
shown by the judgment of this court delivered at the last term of the 
court. The Alabama vs. Gamecock, 2 Otto, —. 

Counsel of experience and ability attempted to maintain in that case 
the same theory as that now advanced in argument here by the ap- 
pellees, and they cite] the Milan, Lush. Adm. R., 403 ; the Atlas, 4 
Ben. R., 28, and same case, 10 Blatch., 460, in support of thé pro- 
position which they desired the court to adopt. Sufiice it to remark, 
by the way of explanation, that all the parties interested in the case 
then under argument were before the court, which is all that need be 
said in respect to the operation of such a theory if applied in a case 
where the parties interested were duly served and were present, and it 
did not appear that each of the respondents was not able to respond 
for a moiety of the damages suffered by the owner of the cargo. 

Contingencies are also portrayed in which it is conceded that the 
theory may be applied without serious injustice or inconvenience, but 
the court proceeds to say that it would seem to be just that the owner 
of the cargo, who is supposed to he free from fault, should recover the 
damage done thereto from those who caused it, adding that if he can- 
not recover from either of them such party’s due share, he ought to 
be able to recover it from the other, and that the same reason for a 
division of the damage does not apply to the owner of the cargo as 
applies to the owners of the ships. Remarks are then made to show 
that the moiety rule is both just and expedient betwéen the ships 
where both are in fault, but the court proceeds to say that if either is 
unable to pay his moiety of damage, there is no good reason why the 
owner of the cargo should not have a remedy over against the other, 
and finally remarks that the moiety rule was adopted for the better 
distribution of justice between wrong-doers, and that it ought not to 
be extended so far as to inflict positive Joss to innocent parties. The 
Gregory, 9 Wall., 516. 

Much care was taken in framing the decree in that case, which of 
itself shows to a demonstration that the court never intended to adopt 
a theory which would fail to give innocent parties full compensation 
suffered by a collision, and that they never meant to extend the moiety 
rule so as to do injustice to an innocent tow or to the owner of cargo. 
Such a result can never be sanctioned by the justices of this court, so 
long as they adhere to the rule that when a third party has sustained 
an injury to his property from the co-operating consequences of two 
causes, though the persons producing them may not be in intentional 
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concert to occasion such a result, the injured person is entitled to 
compensation for his loss from either one or both of them, according 
to the circumstances of the incident. The New Philadelphia, 1 Black, 
76; Boyer vs. Sturgis, 24 How., 122. 

Except when both parties are to blame, the offending party can re- 
cover nothing, whether he pursues his remedy in the admiralty or at 
common law. Where both are to blame neither can recover anything 
at common Jaw, but the admiralty requires each to suffer a moiety 
of the loss, to be ascertained in the manner already explained. 

Parties without fault, such as shippers and consignees, bear no part 
of the loss in coliision suits, and are entitled to full compensation for 
the damage which they suffer from the wrong-doers, and they may 
pursue their remedy in personam, either at common law or in the ad- 
miralty, against the wrong-doers or any one or more of them, whether 
they elect to proceed at law or in the admiralty courts. 

Such a party is not required in any event to bear any portion of the 
loss suffered by others, the rule being that where the collision occurs 
exclusively from natural causes, without any fault of either of the 
colliding vessels, the loss shall rest where it happens to fall, on the 
principle that no one is responsible for such a disaster when produced 
by causes over which human skill and prudence can exercise no control. 

Inevitable accident is a good defense in such a controversy, where 
both vessels are free fiom blame, but it is utterly unavailing if either 
or beth were iu fault. Where the vessel of the respondent is alone 
in fault the Nibelant is entitled to recover full compensation for his 
damages, and the rule is that if the vessel of the libelant is alone in 
fault the decree must be for the respondent, that the libel be dismissed. 

Cases also arise where both vessels are in fault, and the repeated 
decisions of this cout have established the rule that in that contin- 
gency the damages shall be equally apportioned between the offend- 
ing vessels, as having been occasioned by the fault of both. The 
Catharine, 17 How., 177 ; The Sunnyside, 1 Otto, 216 ; The Contin- 
ental, 14 Wall., 355 ; The Morning Light, 2 ib., 560 ; The Pennsyl- 
vania, 24 How., 313. 

Innocence entitles the loser to full compensation from the wrong- 
doer, and it is a good defense against all claims from those who have 
lost. Individual fault renders the party liable to the innocent loser, 
and is a complete answer to any claim made by the faulty party, ex- 
cept in a case where there is mutual fault, in which case the rule is 
that the combined amount of the loss shall be equally apportioned 
between the offending vessels. 
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Decree reversed and the cause remanded, with directions to re- 
verse the decree of the District Court, and to enter a new decree in 
favor of the libelants for the entire damages as ascertained by the 
commissioner. 


SUPREME COURT COMMISSION OF OHIO. 


December Term, 1876. 


Error to Superior Court of Cincinnati. 


STEPHEN W. WILKINS 
vs. 


THE TOBACCO INSURANCE CO.* 


. The owner of a boat holding a time policy thereon, having several months to 
run, the amount of which had been impaired by a partial loss, but unadjusted 
loss, desiring to have his insurance restored to the original amount, with in- 
creased time and privileges, proposed to the underwriters to cancel the old 
policy, and issue a new one for the former amount, with longer time and addi- 
tional privileges, requesting them to send a new policy, and offering to remit 
the increased premium arising from these charges. 

Held, that this was a proposition to continue the insurance with modifications of 
the existing policy, and must be accepted or rejected asan entirety. It did not 
authorize the insurers to cancel existing insurance and credit unearned pre- 
miums on outstanding premium notes, without the assent of the insured. 


2. Where the contract of insurance on a steamboat, stipulates for its continuance 
for one year, ‘‘ unlessit is terminated or made void by conditions hereinafter 
expressed,’’ and contains a ‘* permission to navigate the Ohio and Mississippi 
Rivers below Cairo, “‘ but contains no condition expressly avoiding the policy 
for navigating the boat outside of the permitted waters, and the boat made a 
trip outside of these permitted waters and returned in safety, where she was 
afterward destroyed by fire, in no way caused or contributed to by such de- 
parture ; 

Held, that the only effect of such deviation was to relieve the insurer from any 
loss happening outside of the permitted waters, and that said policy was not 
avoided thereby, and that after a temporary departure and return in safety to 
the permitted waters, the insurers are liable for a subsequent loss covered by 
the policy, not caused or contributed to by such deviation. 


* Decision rendered June 27th, 1877. To appear in 30 Ohio St. Rep. 
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The plaintiff, as assignee of one M. Pyne, sues on a policy of insur- 
ance on the steamer St. Patrick, issued by the defendant, by which 
Pyne, then the owner of the boat, was insured in the sum of $3,000, 
from noon, July 3, 1867, until ncon of July 3, 1868. 

The following is a copy of the policy : 


Tobacco Fire and Marine Insurance Company of Cincinnati, Ohio. 
No. —. Vessel, steamer St. Patrick. Proposition No. —. Valuation, 
$30,000. Sum insured, $3,000. Premium, $390. On account of 
M. Pyne. Loss, if any, payable to M. Pyne. 

This policy of insurance witnesseth that the Tobacco Fire and Ma- 
rine Insurance Company of Cincinnati, by these presents do cause M. 
Pyne to be insured in the sum of not exceeding three thousand 
dollars, lost or not lost, upon the steamer St. Patrick, wherever she 
is in safety at noon of the third day of July, 1867, and from thence 
until noon of the third day of July, 1868, when this policy shall expire 
uniess sooner terminated or made void by conditions hereinafter 
expressed. 

With permission to navigate the Ohio and Mississippi Rivers be- 
low Cairo, Il. Coal oil clause waived. 

This company having been paid the consideration for this insur- 
ance at the rate of 13 per cent, for the term of this policy, the said 
steamboat hereby insured being valued at thirty thousand dollars. 

Touching the perils, which the said insurance company is content 
to bear and take upon it under this policy, they are of seas, lakes, 
rivers, canals, fires, and jettisons, that shall come to the damage of 
said vessel, or any part thereof. And in case of loss, such loss to be 
paid in sixty days after proof thereof, proof of interest, and adjust- 
ment exhibited to the assurers ; all sums owing by the assured to the 
company being first deducted or secured to the satisfaction of the as- 
sured, before such loss shall be paid. But no loss by special average 
shall in any case be paid, unless thenecessary repairs required svlely by 
the disaster (exclusive of the cost of taking the vessel on the docks or 
hauling her out on marine ways, the cost of the dock or railway fees 
while being repaired, and the cost of ascertaining and proving the 
loss,) shall amount to five per cent on the value of said vessel as spe- 
cified in this policy. 

This policy shall become void, if any farther insurance has been or shall 
be made on said vessel, which, together with this insurance, shall ex- 
ceed the sum of twenty-two thousand five hundred dollars, or upon any 
assigument of this policy, or charter of said vessel, unless notice is 
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given to this company, and the same be approved and indorsed here- 
on in writing by the company ; also during any time said vessel shall 
carry hemp on deck, unless the same be covered by bagging ; or un- 
slacked lime or cotton on the hurricane deck ; and also in case the 
note or other obligation given for the premium herefor, be not paid 
within fifteen days after maturity, and demand, and remain void 
during the time the same shall be overdue and unpaid. It is also 

agreed that the insurance by this policy shall cease during the time 
said vessel shall be taken and held in possession or custody, under 
any proceedings in law or equity, except during the first five days 
after seizure. No assignment or transfer hereof shall in any case 
relieve the insured, or property hereby insured, from any or all of the 
conditions expressed in this policy ; and a violation or non-compli- 
ance with any such conditions, either by the assignee or assignor, be- 
fore or after the assignment, shall vitiate this policy. 

Warranted by the assured, that this company shall be free from all 
claim for loss or damage arising from or caused by theft, barratry, 
robbery, civil commotion, war or piracy, or during any time said ves- 
sel shall be seized and taken possession of or detained by any act of 
the United States Government, or other legally excluded causes, from 
damage that may be done by the vessel hereby insured, to any other 
vessel or property ; from any loss or damage occasioned by said ves- 
“sel being improperly laden, by the bursting of boilers, and collapsing 
of flues, explosion of gunpowder, the derangement or breaking of the 
engine or machinery, or any consequences resulting therefrom, unless 
the same be caused by unavoidable external violence ; from any loss 
or damage occasioned by ice, between Bissell’s Point and Picotte 
Street in the port of St. Louis, Mo., or spirit or gas in any form ; 
from any consequences of said vessel having been engaged in any il- 
licit or prohibited trade at any time whatever ; and from any loss 
caused by the use of an open light of any kind in the hold ; and there 
shall be no abandonment, as for total loss, or of said vessel ground- 
ing, or being otherwise detained, or in consequence of any loss or 
damage unless the injury sustained be equivalent to fifty percentum 
of the agreed value in this policy ; that the aforesaid vessel is and 
shall be at all times during the continuance of this policy, tight and 
sound, sufficiently found in tackle and appurtenances thereto, compe- 
tently provided with master, officers and crew, and in all other things 
and means necessary for the safe employment thereof, and that said 
vessel shall be run and navigated upon the aforesaid privileged waters. 
as is usual for boats of her class, in the usual prosecution of business ; 
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and that this policy shall be null aud void, while s:id vessel shall be 
unseaworthy, or condemned as unseaworthy, except while proceeding 
to a port for repairs, and during the time of such repairs ; that in the 
night time said vessel shall show in a conspicuous place one or more 
lights, so as to warn and give notice to boats and approaching ves- 
sels ; and that while in port or laid up, at least two competent watch- 
men shall be employed, one of whom shall be on duty at all times ; 
that in cases of loss or damage the assured shall furnish to said com- 
pany proofs of the same within thirty days from the date thereof ; 
and all claims under this policy shall be barred unless prosecuted 
within one year from the same date ; and no loss sball be paid unless 
the assured shall give immediate notice in case of accident or loss to 
this company. And that the liability of this company for all losses - 
during the continuance of this policy, shall not in the aggregate ex- 
ceed the sum hereby insured. 

In case of loss or misfortune resulting from any peril insured against, 
the party insured shall use every effort for the safeguard and recoy- 
ery of said vessel ; and if recovered, to cause the same to be forthwith 
repaired ; and in case of neglect, or refusal on the part of the assured, 
his agents or assignees, to adopt prompt and efficient measures for the 
safeguard and recovery of said vessel, then the said insurers are here- 
by authorized to interpose and recover said vessel, and cause the 
same to be repaired for account of the insured, to the charges of 
which the said insurance company will contribute in proportion as the 
sum herein insured bears to the agreed value in this policy ; but in 
no case whatever shall the assured have the right to abandon, until it 
shall be ascertained that the recovery and repairs of said vessel are 
impracticable, nor sell the wreck, or any portion thereof, without the 
consent of this company ; and the acts of the assured or assurers, or 
of their joint or respective agents, in preserving, securing or saving 
the propeity insured, in case of danger or disaster, shall not be con- 
sidered or held to be a waiver or acceptance of an abandonment, In 
caso of accident rendering repairs necessary, the master or owner 
shall cause the said vessel to be surveyed by a competent inspector, 
who shall, und:r oath, note particularly the damage sustained, and 
repairs required thereby. All claims for repairs shall be accompanied 
by vouchers, and by oath of affirmation of the master that such ex- 
penses were actually incurred and made necessary by the accident 
which may have happened to the vessel. 

No deduction wi'lbe made for claims for repairs to the hull or ma- 
chinery of said vessel, during her first two years, from the date of 
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her original custom-house survey ; but from a'l claims for repairs to 
the cabin, or tackle, or apparel, or furniture, or for replacing the 
same, the assured shall deduct one third, that being the agreed dif- 
ference in value between new and old materials—and the same de- 
duction shall be- made from all claims for repairs to hull and machin- 
ery after the first two years as aforesaid. 

No allowance will be made for wages or provisions paid or furnished 
to officers or crew, while the vessel is detxined by any accident, or 
while undergoing any repairs, except for the time they are actually 
employed for the safety of the vessel and cargo, for which they will 
be included in the general average account. 

Whenever this company shall pay any loss, the assured agrees to 
assign over to said company all right to recover satisfaction there- 
for from any other person or persons, town, or other corporation, or 
the United States Government, or to prosecute therefor at the charge 
and for the account of the company, if requested. And the said 
company shall be entitled to such proportion of said damages re- 
covered, as the amount insured by them bears to the valuation of the 
vessel. 

In case of return premium at the request of the assured, a deduction 
shall only be made on the whole months of unexpired time; the 
earned time to be charged for at short rates. 

In witness whereof the Tobacco Fire and Marine Insurance Com- 
pauy of Cincinnati have caused these presents to be signed by their 
president, and attested by their secretary, at their office in the city 
of Cincinnati, State of Ohio, this third day of July, 1867. 


J. G. Otpey, president. 
Sam’t L. Tourrer, secretary. (5c. rev. s‘amp, canceled. ) 


The petition alleges a partial loss in October 1867, by which there 
was due, according to an adjustment, $408.78, and after the boat was 
repaired, to wit on the 18th day April 1868, a fofal loss by fire on the 
Mississippi near Memphis, after which the cause of action was as- 
signed by Pyne, the owner of the boat, to plaintiff. The petition con- 
tains the usual allegations necessary to a cause of action, and a 
prayer for judgment for $3,000. 

To this petition the defendant interposed several defenses to a re- 
covery for the total loss, liability for a partial loss being conceded, two 
only of which need be stated. 

1st. That during the life of the policy, which contained permission 
to navigate the Ohio River, and the Mississippi River below Cairo, the 
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boat made a trip up the White River without the consent of the de- 
fendant, thereby greatly increasing the risk and peril, whereby the 
policy became void, 

2nd. That prior to the loss, to wit about the 20th of November 
1867, the policy was annulled and canceled, by consent of both parties, 
at the request of said Pyne. 

For reply to the first answer, it is averred that the trip up the 
White River was for five days only ; that that river is not as danger- 
ous as the Mississippi ; that the risk was not increased at all ; and the 
boat received no injury while on said trip, and was safely returned 
to the Mississippi below Cairo, and was seaworthy when the loss 
occurred. As to the second answer, the reply denies that the policy 
was ever canceled, but was in full force at the time the boat was 
detroyed. 

On trial at Special Term, a verdict was given in favcr of the plain- 
tiff, for the partial loss only, which was reversed by General Te:m for 
errors of law occurring at the trial as to the action for the total loss. 
On the new trial a like verdict and judgment was rendered. 


Upon a motion for a new trial, which was overruled, a bill of exeep- 
ticns was taken by the plaintiff, setting out all the evidence. This 
judgment was affirmed by the General Term, and the case comes 
here upon error to reverse that affirmance, and the judgment at 


Special Term. 


JOHNSON, J. 

To determine whether there is error in this case, two pvints are 
presented for consideration. 

1. Was the policy canceled by the mutual conseut of the parties 
prior to the total loss? This is to be determined by the evidence in 
the case. 

2. Did the trip up the White River avoid the policy ? This is a ques- 
tion of law to be settled by a ccnstruction of the terms of the policy. 

1. As to cancellation. Tue proof shows that at the time the policy 
was issued, a negotiable promissory note was given for $390, (the 
premium agreed to be paid,) payable six months from date, no part 
of which was ever pad by the insured. At the time of the a'leged 
cancellation, November 20th, 1867, the company, without plaintiff’s 
knowledge, indorsed thereon a credit of $243.75, being the premium 
to be returned for the unexpired term, and declared the risk at an 
end. At that time this note was not yet due, and no demand was ever 
made for payment at or after maturity. 
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On the 9th of April, 1868, the note was p'aced in the hands of at- 
torneys for the company, and was by them sent to attorneys in Mem- 
phis, where the maker lived, for collection, where it seems to have 
been lost. 

After the partial loss, which happened in October, 1867, was ad- 
justed, Pyne, desiring to continus the several policies on his boat, 
(there were eight in all, in the different companies, ) for the original 
amounts before the fire, engaged one A. W. Howe, an insurance 
broker in St. Louis, who he says represented himself as the agent of 
the defendant, and other insurance companies, to effect that purpose. 
Howe wanted him to increase the amount in proportion to the new 
valuation of the boat, resulting from the repairs, which he refused. 

Pyne testifies that this was the extent of his authority, and that he 
never authorized Howe to have this policy canceled, nor did he know, 
until after the boat was burned, of the claim now made, that it was 
canceled, and that upon the hearing of this claim he was greatly sur- 
prised. 

From all the evidence it is clear that Pyne had no knowledge of the 
claim that the policy had been canceled, either from the company 
or from Howe. He supposed he was insured up to the time, and 
after the total loss. Only eleven days before such loss he applied 
through Howe to assign this policy to one John M. Henry. He re- 
sided at Memphis, and the letters addressed to him at St. Louis did 
not reach him. 

A. W. Howe testifies that he resided at St. Louis, and was an in- 
surance agent in 1867 and 1868 ; that he knew Capt. Pyne, who had a 
general average loss on his boat, in process of adjustment ; that he 
was without insurance for whatever amount it might be. ‘“ He (Pyne,) 
requested me to fix up his insurance so that he would be covered to 
the original amount. I advised him, I think, that as the amount of 
lcss was not yet adjusted, to have the old policies canceled and take 
out new ones for one year in the same companies for the original 
amount. He said I “should do asI thought best.” I endeavored 
to do this, and sent a policy to the Tobacco Insurance Company, with 
instructions to cancel it and make out a new one from that date. 
Howe’s letter for that purpose is as follows : 


Sr. Lous, Nov. 20, 1867. 
Secretary Tobacco Fire and Marine Ins- Co., Cincinnati. 
Dear Sir: Please consider your policy No. 39, $3,000, M. Pyne, 
on *‘ St. Patrick,” canceled from 18th inst., and make a new policy 
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for $3,000 from that date for one year at the same rate, 13 per cent ; 
valuation $33,750, (fixed by our inspectcr,) limit $22,500 ; balance, 
same as old policy, with privilege of Mississippi River added. Please 
send policy and premium note, and I will collect amount due, and 
remit at once. Yours truly, ' 

A. W. Howe, clerk. 


To which the company replied : 


Cincinnati, Nov. 24, 1867. 
Mr. A. W. Howe, St. Louis, Mo. 

Dear Sir: Your favor of the 20th inst. at hand. I cannot agree 
to the proposed change in policy on steamer St. Patrick, and there- 
fore cancel pro rata, charging for four and a half months. Returned 
premium $243.75. Yours very truly, 

Sam’t L. Tourrez, sec’y. 


At the same time Howe was in correspondence with the Boatman’s 
Ins. Co., which also held a risk on this boat, for the same object, and 
in answer to one from its secretary, Glassford, he writes : 


Sr. Louis, Nov. 25, 1867. 
H. A. Glassford, Esq., secretary. ; 

Dear Sir: Your favor of 22nd inst. is at hand. All right ; please 
consider your policy good for the original amount, and notify the 
other companies to that effect. I append a list of the companies in 
interest. I think I shall be able to send the exact amount to-morrow, 
when I will write further particulars. 

Yours truly, A. W. Howe, clerk. 


The list “ appended ” contained the names of all the Cincinnati 
companies that had issued policies on the boat, including the defen- 
dant, and in compliance with Howe’s request, Glassford did cause 
the notice to be given to the different companies, and the defendant 
refused to assent, saying that they had no risk on the boat ; the policy 
was canceled. 

Howe further testifies that he had authority to make any arrange- 
ment that he was a mind to—by which we understand any arrange- 
ment he was a mind to accomplish the object in view ; that he never 
considered the policy canceled, and to the best of his knowledge 
Pyne did not, and that the object of his letter of November 20th 
‘* was to keep the boat insured,” and not cancel the insurance. 
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It was admitted that the policy was never in fact returned to defen- 
dant, nor actually canceled. 

From ali the evidence and correspondence, a majority of the court 
are clearly of the opinion that the allegation of the answer that the 
policy was canceled by consent of both parties, at the request of the 
holder, is not sustained. 

On the contrary, it is susceptible of demonstration, that Capt. Pyne 
intended exactly the reverse of a cancellation ; that he did not know 
of the alleged cancellation until after the fire, and that neither him- 
self, nor Mr. Howe, if we regard him as Pyne’s agent, ever sought or 
desired such action. Not only is this true, but it is equally clear 
that Howe’s letter of November 20th, which is relied on as author- 
izing the company to cancel, so far from being authority for such 
action, was a plain and unmistakable expression of intent to the con- 
trary, when read in the light of the circumstances under which it 
was written, and which were known to the insurer. I refer to the 
fact that there had been a partial loss not yet paid ; that the boat’s 
value had been increased by the repairs, and that the policy was im- 
paired by the partial loss. 

When the insurance was effected, in July previous, the boat was 
valued at $50,000 and it was insured in this and other companies for 
$22,500 for a full year, thus plainly indicating the owner’s intention 
to keep it insured for that term, only five months of which had ex- 
pired. He had in October sustained a partial loss, which was in pro- 
cess of adjustment, and had repaired his boat so as to increase its 
value to $33,500. To the extent of this partial loss his policies were 
impaired, and he was without insurance. He desired to restore them 
to the original amount, and for that single purpose he authorized 
Howe, who was an insurance agent, to act for him. Howe suggested 
the best way to do this—as the partial loss was not yet adjusted, and 
therefore the extent to which his insurance was impaired was un- 
known—was to cancel the old policies, and take out new ones for the 
original amounts for a full year from that date. To this Pyne as- 
sented, and authorized Howe to use his own judgment as to the 
mode of carrying out his wishes. 

Howe had no authority to cancel these policies and leave Pyne un- 
insured, nor did he attempt to do so. Pyne spoke to Howe to fix up 
his insurance—not this policy only, but all that he had—so that he 
would be covered by the original amount. Howe says he attempted 
todo this, and thinking that the best way was to cancel the old poli- 
cies and take out new ones for the original amount, for a year from 
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that date, wrote this letter of November 20. “Please consider your 
policy canceled from the 18th inst., and make a new policy for $3,000, 
from that date for one year, at same rate, thirteen per cent ; valuation 
$33,750, (fixed by our inspector ;) limit $22,500 ; balance same as old 
policy, with privelege of Mississippi River added. Please send pre- 
mium note, and I will collect amount due and remit at once.” 

This was an application for additional insurance on terms slightly 
different, and not to cancel the amount he already held. There is 
no mistaking the intention of the writer. The defendant knew the 
existing policy had been impaired by the partial loss in October, not 
yet adjusted, and was advised by this letter of the increased value of 
the boat by reason of the repairs. 

The company are asked ‘‘ to make a new policy for $3,000,” for 
one year and cancel the old, and to send the new policy and premium 
note to Howe for collection. Can this be treated as authorizing’ the 
company to cancel, and leave the boat to that extent uninsured ? He 
wanted a new policy for the original amount, with increased time and 
privileges on the Mississippi River, offering to pay the additional pre- 
mium. 

It was optional with the company to comply with or decline this 
request. 

The application was to cancel the old policy and make a new one, 
and did not warrant a cancellation without at the same time comply- 
ing with the request as an entirety. If we, as we may, properly re- 
gard it as a proposition to change and enlarge the existing contract 
between them, it must be accepted or rejected as a whole. Any mo- 
dified or qualified acceptance was not binding on Pyne, unless he 
assented to the same. Parsons on Mercantile Law, ch. 11, sec. 11. 
Chitty on Contracts, p. 11 to 20, 

The insured wanted a new policy, with increased insurance, and 
enlarged permission, and desired to obtain that by canceling the 
old policy, and issuing a new one, That was only a mode of ac- 
complishing the desired end. The intention unequivocally expressed 
was for more insurance. This did not authorize the defendant to cut 
off all insurance. 

Again, the policy provides ‘‘ that in case of return premiums at the 
request of the insured, * * the earned time to be charged for at 
short rates.” 

Here was no request for a return of premium, but a distinct appli- 
cation for increased insurance, with a request to send premium notes 
for the amount, and he would co!lect; and yet this is interpreted di- 
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rectly contrary to its plain language and expressed intention of Pyne 
and Howe, as a request to return the premium, and they accordingly, 
and without any request of the insured, calculate the earned time “ at 
short rates,” and credit on the premium note ! 

That the company did not understand this letter of the 20th of 
November as a request or authority to cancel is clear, from its answer 
of the 24th inst., as well as one to Capt. Pyne on the 22nd, direct2d to 
him at St. Louis, but which he never received, his address being 
Memphis. 

In these letters of Nov. 22nd and 24th the company construes the 
letter of Howe’s of the 20th as a ‘‘ proposed change,” and not as a re- 
quest to cancel. They say: ‘‘I have been addressed by Mr. A. W. 
Howe, requesting me to cancel our policy No. 39, * * * and issue a 
new policy with different conditious. The latter I do not feel free to 
do, and have therefore canceled your policy pro rata.” ete. 

Again, in their letter of the 24th to Howe, it said : “ Your favor of 
the 20th is at hand. I cannot agree to the proposed change, and 
therefore cance).” They cancel not because they have been requested 
to.do so, but because they do not feel free to issue the new policy 
“ with different conditions.” 

The company might well refuse to issue a new policy “ with differ- 
ent conditions,” but the fact that such a request was made, gave them 
no authority to cancel an existing contract without the assent of the 
insured, and directly contrary to the expressed wish for more insur- 
ance. 

The company base their right to cancel on the fact that they can- 
not agree to ‘‘the proposed change” and therefore cancel, and not 
upon any request to do so. 

It is said that Howe received this letter of the 24th of November, 
notifying him that they could not agree to the proposed change, and 
had therefore canceled the policy, and did not dissent, and that if he 
had not intended that the policy should be canceled, he would have 
so notified the defendant. To this it may be said, First, that befor: 
that letter could have reached him, he had already written Glassford 
to notify defendant “to consider the policy good for the origina 
amount,” and a most unequivocal declaration that he did not inten. 
cancellation. This notice was received by defendant, by which the 
were advised there was no cancellation by mutual consent. Second, 
Howe’s proposition was to effect more insurance by canceling the ola 
policy and issuing a new one, and must be accepted or rejected as a 
whole. It was not accepted, and because it was declined, therefore 
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it was canceled. Howe might well disregard this unauthorized act 
and treat the policy as subsisting. This is in fact what he did do. 

The company seem to have acted on the theory that the proposal 
for ‘‘a new policy with different conditions,” which could not be 
granted, authorized it to break the existing contract, and so punish 
the applicant for his temerity in making the request. To make this 
cancellation binding on the insured, as it was unauthorized, the bur- 
den rested on the defendant to prove that Pyne subsequently was ad- 
vised of it and assented. This they have failed to do, The fact was 
distinctly otherwise. 

Much more might be added, but as the General Term of the court 
below laid no stress on this claim of cancellation, but affirmed the 
judgment on other grounds, we deem it unnecessary to discuss the 
evidence in detail, although much of the argument is devoted to this 
claim. 

It is sufficient to say that the letter of Howe furnished no author- 
ity to cancel. This is too clear for dispute, when all the facts are 
weighed. 

2. Was the trip up the White River such a deviation or breach of 
warranty as rendered the policy void, so that no recovery can be had 
for a subsequent loss, within the life of the policy, when such loss 
was not caused or contributed to by such trip. 

The insurers claim that it was. They point to the words found 
among the stipulations of the underwriter, ‘‘ with permission to navi- 
gate the Ohio and Mississippi Rivers below Cairo,” and to those 
found under the head of “ Warranted by the assured,” that the said 
véssel shall be run and navigated on the aforesaid privileged waters 
as is usual for boats of her class; and claim that these provisions 
amount to a warranty by the insured, that he will not take the boat 
out of the permitted waters, the legal effect of which is to avoid the 
policy in case of a deviation. 

On. the other hand it is claimed that no such warranty exists. It 
is admitted that if the loss had occurred while the boat was navigat- 
ing other than the permitted rivers, no recovery could be had ; but 
that on her return in safety to those rivers, the boat was covered by 
the insurance, and that for any subsequent loss by fire the plaintiff 
may recover. 

To determine this issue of law we must examine this contract by 
’ the light of those principles of construction that govern in such 
cases. 

Among these are the following well settled rules: “ As a contract 
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of indemnity to the assured, the policy is to be liberally construed in 
his favor, not only because this mode of construction is most conducive 
to the interests of commerce, but because, for the reasons that have 
been stated, it is’ probably most consonant to the intention of the 
parties. It is certain that the assured desires as ample an indemnity 
as he can obtain, and it is probable that the insurer means that he 
shall understand the indemnity given, to be as extensive as its terms, 
upon any fair interpretation, import.” 1 Duer on Ins., sec. 5, p. 161. 

When statements and engagements on the part of the insured are 
inserted or referred to in the policy itself, it often becomes difficult 
to determine to which class they belong. If they appear on the face 
of the policy they do not necessarily become warranties. Their 
character will depend upon the form of expression used, the apparent 
purpose of the intention, and sometimes upon the connection or re- 
lation to other parts of the instrument. Campbell vs. New Eng. 
Mut. L. Ins. Co., 98 Mass., 391. 

In the same it is said: “In considering the question, whether a 
statement forming a part of the contract is a warranty, it must be 
borne iu mind, as an established maxim, that warranties are not to be 
created nor extended by construction ; they must arise, if at all, from 
the fair interpretation and clear intendment of the words used by the 
parties.” 98 Mass., 391. 

A warranty cannot be extended by inference beyond the strict 
meaning of the words in which it is expressed. As was said by Chief 
Justice Shaw, in Forbush vs. Western Mass. Ins. Co., 4 Gray, 337- 
341 : “ nothing is to be added by way of intendment or construction, 
when the words are clear and intelligible, although it may reasonably 
be inferred that some object was intended to be accomplished by the 
warranty, which a mere literal compliance would not fully reach.” 
The chief justice there cited with approval a case in the Queen’s 
Bench, in the time of Lord Mansfield, of « ship warranted to have 
twenty guns. She had twenty guns, but only twenty-five men, when 
it required sixty men to man twenty guns ; and ia which the under- 
writers contended the warranty implied that there should be a pro- 
portionable number of men, but the court held otherwise.” Thwing 
vs. Great West Insurance Co., 103 Mass. 

Courts are not disposed to favor warranties by construction, and if 
the terms used are fully satisfied as a description, they will not be ex- 
tended to include a warranty unless it is clearly expressed that such 
was the design and meaning of the parties. These views are sus- 
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tained by authorities entitled to great consideration.” United States 
F. & M. Ins. Co. of B. vs. Kimberly, 34. Marylind, 231, 232.” 

In Yeaton vs. Fry, Ch. J. Marshall says : ‘‘ The counsel has con- 
sidered the exception as a warranty ; but the court cannot s» con- 
sider it. The words are the words of the insurer, not of the insured, 
and they ‘take a particular risk out of the policy, which but for the 
exception would be comprehended in the contract. * * * Policies of in- 
surance are generally the most informal instruments which are brought 
into courts of justice, and there are no instruments that are more 
liberally construed in order to effect the real intention of the parties, 
if that intention can be clearly ascertained. 

“ All the conditions and terms of the policy, both written and 
printed, should be construed liberally for his benefit [the assured’s] 
and so to effectuate, as far as may reasonably be done, the indemnity 
which he justly expected.” 16 B. Mon., 258, 259. 

* Conditions subsequent are not favored in law, are not to be 
raised readily by inference or argument, and only when apt and suffi- 
cient words are used for that purpose.” Laberee vs. Carleton, 53 
Maine, 212, 213. 

“Such a condition, when relied on to work a forfeiture, is to be con- 
strued with great strictness ; the demandant shill have his exact legal 
right, but no more.” Merrifield vs. Colleigh, 4 Cush., 184, 185. 

‘¢ The same rules of construction which apply to all other instru- 
ments apply equally to policies of insurance, namely that they are to 
be construed according to their sense and meaning as col'ected from 
the terms used, which terms are to be understood in their ordinary 
and popular sense, unless they have generally in respect to the subject 
matter, as by the known usages of trade or the like, acquired a pe- 
culiar sense distinct from the popular sense of the same words, or un- 
less the contract points out that they must in the particular instance, 
and in order to effectuate the immediate intention of the parties to 
the contract, be understood in some special and peculiar sense.” Rob- 
ertson vs. French, 4 East, 130 ; Howe vs. Mutual Safety Ins. Co., 1 
Sandf., 151 ; Palmer vs. Warren Ins. Co., 1 Story, 365 ; 1 Parsons 
on Marine Ins., chap. 4 sec. 9. 

The policy commences with this stipulation: This policy of insur- 
ance witnesseth that the Tobacco Fire and Marine Insurance Com- 
pany of Cincinnati, by these presents do cause M. Pyne to be insured 
in the sum of not exceeding three thousand dollars, lost or not lost, 
upon the steamer St. Patrick, wherever she is in safety, at noon of the 
third day of July, 1867, and from thence to noon of the third day of 
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July, 1868, when this policy shall expire, unless sooner terminated or 
made void by conditions hereinafter expressed. With permission to 
navigate the Ohio and Mississippi Rivers below Cairo, Ill. Coal oil 
clause waived. 


It is to continue until July 3, 1868, “ unless sooner terminated or 
made void by conditions hereinafier expressed.” By its terms it is to 
remain in force for one year unless avoided by subsequent expressed 
condition. The words, ‘‘ with permission to navigate the Ohio and 
Mississippi Rivers below Cairo,” are written in the printed policy im- 
mediately after the clause providing for its termination, but their ma- 
terial position in the contract is immediately preceding that clause. 

We will look in vain through this contract, filled with stipulations, 
conditions and warranties, for any provision which expressly avoids it 
in acase of this kind. While there are numerous conditions and stipu- 
lations in which it is expressly avoided if they are not complied witb, 
there is none avoiding it for a temporary deviation under the head 
of “ obligations of the assured.” Thus, it is to be void if the insur- 
ance exceeds $22,509, or upon assignment of the policy or charter of 
the vessel, without the approval of the company indorsed thereon, 
or during the time hemp shall be carried on deck uncovered, or lime 
in the hold, or cotton on the hurricane deck ; also if the premium 
notes are not paid in fifteen days after maturity, and remain void un- 
til paid. 

It is also provided it shall cease while the vessel is in custody 
under proceedings in Jaw or in equity, except during five days after 
seizure, and that a violation or non-compliance with any such condi- 
tions vitiates the policy. 

Under the same head, in what is called the “ warranty clause,” 
there are many warranties, stipulations and conditions, in some of 
which the penalty expressly named for their violation avoids or 
rather suspends the policy. In that clause relating to uuseaworthi- 
ness, it is provided that the policy shall be void while the vessel is 
unseaworthy, except while going to a port for repaixs, or while they 
are being made. 

As there is no express condition avoiding this policy for the cause 
in question, we may well apply the maxim ‘‘expressio unius exclusio 
alterius.” 

As there is no express condition, let us further inquire if there is 
any implied from the express terms of the policy? The contract of 
the insurer is for one year, “ unless sooner terminated, or made void 
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by conditions hereinafter expressed. From this it is clear it cannot 
be avoided by any implied cond. tions. 

We are thus left to inquire as to the legal effect of the “ conditions 
expressed.” It is said the permission to navigate certain waters is 
equivalent to prohibiting the navigation of all others. We agree 
with Ch. J. Marshall in Seaton vs. Frey, supra. These “ are the words 
of the insurer, not of the insured, and they take a particular risk out 
of the policy which but for the exception would be comprehended in 
the contract.” 

They do not amount to a warranty. The stipulation in the war- 
ranty clause, ‘‘the said vessel shall be run and navigated upon the 
privileged waters as is usual for vessels of her class in the usual pros- 
ecution of business,” has no provision avoiding the policy if violated ; 
though a failure to run and navigate the vessel as is usual would, if 
loss ensued from such neglect of duty, avoid it. If no loss ensued from 
such failure, and a loss does happen from a subsequent cause insured 
against, no one would claim the policy was void. Clearly this clause 
relates to the mode and manner of navigating the vessel within the 
permitted waters. It is not a warranty by the assured that he will 
navigate no other waters, but only that he will navigate the permitted 
waters in a proper and skillful: manner, as is usual with boats of her 
class. This clause cannot have two distinct and incongruous meanings, 
one to provide against unskillful use of the boat within the permitted 
waters, the penalty of which is to defeat the policy when it is the 
cause of a loss, and the other to avoid the policy, however skillfully it 
is done, if there is a deviation from these waters. 

Again, we must keep in mind the difference between a voyage and 
time policy. 

The voyage policy insures a voyage from a lerminus a quo to a ler- 
minus ad quem in a prescribed course, which, though seldom set out 
in the policy forms part of it, and is as binding on the insured as 
though minutely detailed, the voyage being in the course of navi- 
gation on and in which the ship actually sails. 

If there is a voluntary variation from this course it is a deviation 
because it is an abandonment of the voyage which was insured, and 
for any subsequent loss, from any cause whatever, the boat is unin- 
sured. 

The voyage actually made is not the voyage insured, therefore no 
recovery can be made. 

A policy on time insures no specific voyage, but covers any voyage 
within prescribed time, and the loss and damage the ship miy sus- 
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tain by the perils insured against within the limited period. 1 Ar- 
nould on Ins., 333 and 409. 

Strictly speaking there can be no deviation in a purely time policy 
if the vessel sails upon any voyaze for which she isseaworthy. ‘‘ Like 
the former silent warranty, it is presumed that this does not operate 
when a ship is insured on time.” Hopkins’s Manual of Insurance, 
p. 174. 

The other silent warranty here spoken of is seaworthiness. 

But policies on time have recently come into use, partly, no 
doubt, to obviate the danger arising from the doctrine of deviation, 
which, though often slight and quite immaterial to the actual risk, has 
often defeated contracts of insurance where there has been no in- 
creased risk, and thereby done much to prevent the benefits afford- 
ed to commerce by honest insurance. Capin vs. Wash. Ins. Co., 12 
Cush., 537. 

There is still another class of policies, which partake of the nature 
of both, which may be called mixe:l policies, as “at and from A to B 
for six months,” or ‘‘ at and from Liverpool to New York from Janu- 
ary Ist, 1847, to January Ist, 1848.” 

In speaking of these mixed policies Arnould svys, (vol. 1, p. 412,) 
* They agree with time policies in this, that the underwriter cannot 
be liable for any loss incurred by the subject of the insurance, unless 
it occurred within the limits of the time specified in the policy; and 
on the other hand, they are so far similar to voyage policies that the 
ship must have originally sailed on the voyage prescribed in the pol- 
icy, and the underwriter will not be liable for any loss, though in- 
curred within the limits of the time, unless the ship at the time of 
the occurrence be sailing on the prescribed course between the fermini 
of the voyage.” 

Strictly speaking, “ deviation” originally meant only a departure 
from the course of the voyage ; but now, it is always understood in 
the sense of a material departure from or change in the risk insured 
against, without just cause. 2 Parsons, Marine Ins., p. 1. 

On page 5 the same author says, “ Nor are they discharged if the 
change of risk is merely temporary, and when it ceases, all subse- 
quent risks are precisely and certainly the same as they would have 
been had no deviation taken place. In this case the effect of the 
deviation is only to suspend the responsibility of the insurers, and 
discharge them from any liability for a loss which occurs during 
the existence of the deviation. But it is obvious that there are very 
few changes of risks that can be said to leave all the subsequent 


a 


926 Report of Decisions. [Dec., 


perils in precisely the same condition as if there had been no 
change ; and this exception, therefore, is seldom applicable. 

And in note No. 2 to the above, he says: ‘‘ Mr. Justice Sedgwick, 
in delivering the opinion of the court in Coffin vs. Newburyport Mar- 
ine Ins. Co., 9 Mass., 436, 449, said : ‘It is undoubtedly true that the 
shortness of the time, or the distance of the deviation, makes no dif- 
ference as to the effect on the contract ; whether for one hour or one 
month, or for one mile or one hundred miles, the consequence is the 
same. If it be voluntary, without necessity, it puts an end to the con- 
tract.” It would seem, however, that there may be a temporary devia- 
tion which would exonerate the underwriters for loss during such 
deviation, but not for a subsequent loss. Thus, if a steawboat which 
makes regular trips between two ports is insured for one year, and if, 
after the trip for the day is ended, she should tow a vessel, or do any 
other similar act, the underwriters might be liable if she were subse- 
quently lost on a regular trip, or while lying in port, although not if 
she were lost while engaged in towing.” 

In a voyage policy the time of s‘arting and the course of the voy- 
age with its termini are important with reference to winds and 
storm, etc. 

In a time policy, as there is no voyage named, and no time speci- 
fied, these considerations are of little importance. The case of Green- 
leaf vs. St. Louis Ins. Co., 37 Mo., 30, presents the whole question upon 
the right ground. In the policy sued upon in that case, insuring the 
steamer, after the languagé found in this policy was the following : 
“The Missouri, Arkansas, White, Red, and Yazoo Rivers excepted.” 

The court says : 

“The language here does not amount to a prohibition, or a con- 
dition, or a warranty. The words without the exception would 
embrace all the tributaries of the above mentioned 1ivers, The 
exception has the effect of restraining or suspending the liability of the 
underwriters in a certain event. Ifthe intention had been that the 
policy should be defeated by making voyages on any of the excepted 
rivers, that intention would have been expressed. But if there is any 
doubt of it, that exception being made by the parti+s for their own 
benefit to relieve themselves from a risk which they otherwise would 
have incurred, the doubt is to be resolved against them. The policy 
did not amount to a prohibition or warranty aga‘nst navigating the 
excepted rivers on the part of the assured, but to a suspension of the 
risk during the period the boat was so employed.” 

This is not like the case of Conn. Mut. Ins. Co. vs. Stevens, which 
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contained a warranty that the vessel should not use certain ports, 
and there was a breach. 2 Parsons, note 3 to page 5. 

In Palmer vs. Warren Ins. Co., 1 Story R., 364, Judge Story 
says : ‘‘ Exceptions therefore, in a policy, if they admit of any other 
reasonable interpretation, ought not to be construed as cutting down 
the policy to a particular voyage, excluding all others ; but to be 
deemed exceptions of time and risks in particular ports or parts of 
voyages.” page 366. 

If a policy of insurance were underwritten for a year on a ship, 
excluding the month of October, we should siy it wa. but an excep- 
tion of that month. If a policy was on all the cargo on board a ship, 
excluding the fruit on board, we should deem it a mere exception of 
the fruit. On the other hand, if the words were excep ing the fruit 
on board, we should as readily say that the fruit was excluded from 
all risks stated by the policy. But in neiiher case should we say that 
fruit was prohibited from being taken on board in the voyage. 

It does not appear to me, therefore, that any difficulty in the in- 
terpretation of the clause arises from any grammatical inaccuracy in 
the use cf language. It will make no difference, in my judgment, in 
the present case, whether the word “ excluding ” in this policy, is in- 
terpreted in its more common sense of shutting out, or in the sense 
of “excepting,” although I have no doubt that the latter is the tiue 
‘and appropriate sense in the clause of the policy under cousidera- 
tion. 1 Story, 365, 366. 

In determining the character of the words, “ with permission,” 
etc., the form of the expression and the connection with which it is 
found, in relation to other parts of the instrument (98 Mass., 391,) 
are suggestive on the question of intention. They are the words of 
the insured, in furm permissive and not prvhibiting, and in ccnneec- 
tion with the stipulations which define the obligations of the under- 
writer. They do not purport to be the covenant of the assured, and 
are not in that pait of the policy contain ng his obligations, 

Where, as -in this case, it is evident the underwriters have taken 
much pains to insert so many stipulations in the form of covenants 
or obligations by the assured, aud provide that the policy shall be 
avoided for a non-perfurmance of some of them, the presumption 
arises, especially when taken in connection with the general provision 
in the beginning of the policy, that it is to continue one year, “ un- 
less sooner terminated or made void by conditions here.nufter ex- 
pressed,” that if it had been the intention of the parties to avoid the 
policy for such a temporary departure, that intention would have 
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been expressed. We do not feel authorized, by the current of modern 

authority, to create by an enlarged construction implied warranties 

in policies of this nature, calculated to defeat the terms of the instru- 

ment, but rather incline, in cases of doubt, to that construction which 

is most conducive to the interests of commerce, and the intention of 

the parties as disclosed by a fair interpretation of the contract. 
Judgment reversed and cause remanded. 


Day, Ch. J., Wricut and Asusury, JJ., concurred. Scort, J., dis- 
sented. 


UNITED STATES CIRCUIT COURT. 


WESTERN DISTRICT OF MICHIGAN. 


BENJAMIN PORTER 
vs. 


JZTNA INSURANCE COMPANY.* 


The insurance was in the name of P., and described the property as ‘‘ his.” The 
policy provided that ‘‘if the interest or property insured be leasehold, or that 
of mortgage, or any other interest not absolute,” it must be made known and 
expressed in the policy. The property was purchased under a mechanic’s lien 
sale by V., who placed it in the name of P., and procured the insurance as 
the agent of P. V. subsequently procured another title through a sheriff's 
deed in an execution sale. The mechanic’s lien proceedings were void through 
want of jurisdiction. 


Held, that P. had neither a legal nor equitable ownership to the éxtent represented 
in the policy, and could not recover, 


[Statement of the Case by Ep. Ins. L. J.] 


Insurance was effected during the months of July, September and 
October, 1874, in five companies, on the Vaughan house at Eaton Ra- 
pids, Mich. The insurance was in the name of Benjamin Porter, and 
described the property as “his three story brick hotel,” etc. The 


* Decision rendered Nov. 7, 1877. 
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hotel was built by a corporation, of which Morgan Vaughn was pre- 
sident. It proved unproductive, and in May, 1874, the premises were 
sold upon mechanic’s lien proceedings. This title Vaughn purchased 
and placed in the name of Porter, after which he procured the in- 
surance as the agent of Porter. Subsequent to the mechanic’s lien, 
Vaughn acquired title through a sheriff's deed on execution sale in a 
suit against the hotel company by the treasurer, wherein the cause of 
action was confessed by Vaughn as president. Vaughn was the 
agent of four of the companies, and himself placed a portion of the 
insurance, but he was not the agent of the defendant. The build- 
ing was fired in October, 1874, while unoccupied as a hotel. The fur- 
ther facts appear in the opinion. 


Messrs. J. M. Crane of Eaton Ripids, M. V. Monreomery of Lan- 
sing, and Huaues, O’Brien & Sumer of Grand Rapids, for Plaintiff. 
Messrs. Norris and Unt of Grand Rapids, for Defendant. , 


Wirney, J. 

Some questions have been discussed which I shall not now dispose 
of, or review the positions taken by counsel in reference to them. 

There are two questions beyond the one disposed of yesterday, 
which I deem material, to which I shall allude. 

The policy, in paragraph number six, under “ Conditions of insur- 
ance,” uses this language : ‘‘ if the interest or property insured be 
leasehold, or that of mortgage, or any other interest not absolute, 
such must be made known to this company, and expressed in the 
policy.” 

The risk is written “ on his three story brick hotel building.” {? 

Now I understand the conceded facts are, that at time of writ- 
ing the insurance the insured did not make known that his in- 
terest was other than absolute. If then his interest was not an 
absolute one in the property, the plaintiff cannot recover. 

We have had discussion this morning upon this topic : What was 
the interest and title of the plaintiff Porter ? Under the view which 
we took yesterday, that the mechanic’s lien proceedings were abso- 
lutely void, because the court obtained no jurisdiction, ani as Porter 
claimed under nothing but that lien proceeding, he had a mere pos- 
session at best. It may be questionable whether it can properly be 
said that he had even possession, in view of the testimony of Mr, 
Vaughn, and Vaughn’s previous relations to the property. = aeA 
Vaughn as president of the company that built the hotel had beea 
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managing the property for it, and while thus acting, of his own motion 
he makes what he calls a purchase under the lien proceedings in the 
name of Porter, constituting himself the agent of Porter for the pur- 
chase, advancing the purchase money, and then making himself the 
agent of Porter to take possession of the property. 

But assuming that Porter had a mere naked possession, and that 
that was his title and interest, the question occurs whether it was an 
absolute interest. This naked possession is the lowest degree of title, 
and arises where one disseizes another. In this instance it would seem 
to be the view to take, that it was a disseizin by intrusion. 

If Porter obtained no right under the lien proceeding, then his pos- 
session was a usurpation and intrusion—an exercise of the powere 
and privileges of ownersbip against the rightful owner, whoever that 
might be, or the rightful possessor. There can be, however, no dis- 
seizin without entry and an actual dispossession of the rightful party. 
But as we say, assuming that Porter had a mere possession, so far as 
possession is an interest insurable, it was an absolute interest, be- 
cause*it was not conditional or dependent upon condition. 

An absolute estate is one that is free from all manner of condition 
or incumbrance. Now we suppose a party in actual possession, and 
having no other title than mere naked possession, may be said, so far 
as his right goes, to have an absolute interest. 

The terms of the policy, as we have said, are, “ if the interest or pro- 
perty insured be not absolute.” 

We should therefore be disposed to say, that whatever interest or 
whatever property he had, was not gonditional but absolute. We do 
not mean that he had an absolute property in the building, for that 
implies the exclusive right and possession. 

But when we turn to the other question, whether there was an insur- 
able interest, we find it is a principle in insurance that the underwriter 
is entitled to know in whom the interest insured is ; for it is entitled to 
know how far the person insured is interested in guarding the pro- 
perty from loss. — 

If in law and fact Porter had no interest other than mere naked 
possession, and the real interest wasin another, had he the interest in 
the property that was insured ? 

The interest insured was the hotel property. It was not a special 
or partial interest. There is a distinction between having an interest 
and having the property. 

A man may have an interest because he may have a mere right less 
than the entire property But if he has the property, he has the 
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entire property interest and not a partial interest in the property ; 
he has ownership. A lien would give an interest, but it would not 
necessarily carry the right to the property, as would ownership. 

The interest insured then was the property, and was it Porter’s 
property? Was the hotel. owned by him? 

Not unless naked possession with property in another makes 
ownership. : 

The company insured “his three story brick hotel building,” in 
the language of the policy. Was it his hotel building when his 
greatest interest was a mere possession, without right of possession, 
and without right of property ? 

The company was not informed that Porter was not the owner of 
the property. So far as the case at present appears, they were not 
informed that his interest was not the entire property ; they were 
not informed in whom the interest insured was. What did the com- 
pany insure? They insured the hotel property. 

Now, if the company were not informed in whom the interest in- 
sured was, and if it was not in Porter, can the policy be sustained, 
or this suit be sustained upon the policy by Porter? Ifthe company 
insured to Porter the entire interest in this hotel property, it insured 
to him an interest which he did not own in the present condition of 
the case. 

The nature of Porter’s interest should have been communicated 
to the company ; if it was not, the contract of indemnity should not 
be held valid. And while it may be true that naked possession, so 
far as it gives an interest, is an absolute interest, still we are of opin- 
ion that Porter did not own the property or interest which was in- 
sured, according to the testimony of this case. He had at best a 
nominal interest. 

If a party who has a mere possession is answerable over to the 
party who is entitled to the rightful possession of the property, in 
case the building upon the property should be destroyed by fire, then 
it might be said that the party who has the mere possession has an 
insurable interest to the extent of the value of the property ; but 
such is not the law. 

Porter, if he was a mere trespasser or disseizor of that property, 
and it should burn while it was in his possession, unless it was by 
his fault or negligence, or by some act of his, would not be responsi- 
ble for the value of the building, and therefore could not be said to 
have an insurable interest to the extent of the value of the property. 
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His insurable interest, then, was merely the nominal possessory in- 
terest, which was liable to be defeated at any moment. 

The insurance is but a contract of indemnity ; the indemnity can 
go no farther than the interest of the party who is indemnified, and 
if that interest is partial and not entire, the indemnity does not 
cover a value incident to ownership. 

We think as the case stands there was neither legal nor equitable 
ownership in Porter of this hotel property, to the extent which he 
was represented to have, or to the extent which is insured, to wit : 
‘* His three story brick hotel building.” He was not the owner of the 
entire property, or of any part or interest in it, save a mere naked 
possession, and that was not such an interest as was insured. 

If there is no different phase to this case to be shown by further 
evidence, we hold that the plaintiff cannot recover. 

[Subsequently the defendant’s counsel announced to the court that 
there was no different phase to the case to be shown by further evi- 
dence, and that they did not see how they could better the situation 
of the matter. Whereupon the court instructed the jury that their 
verdict should be, “No cause of action”—and their verdict was 
taken accordingly. 

Plaintiff thereupon submitted to a nonsuit in the four remaining 
cases against the Franklin of Philadelphia, Insurance Company of 
North America of Philadelphia, Hartford, Conn., and North British 
& Mercantile. | 
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UNITED STATES SUPREME COURT. 


Ocroser Tram, 1877. 





Error to the U. S. Circuit Court, District of Connecticut. 





ETNA INS. CO., Plaintiff in Error, 
vs. 


WILLIAM C. BOON, er at. 


The findings of fact of the U.S. courts belong as fully to the record as the 
verdicts of a jury, and no bill of exceptions is necessary to bring them upon 
the record. 

The court had power at a subsequent term, by an order to correct the record by 
incorporating into it, nune pro tune, a special finding of the facts upon which 
the judgment had been rendered, where it was but an amendment of form, and 
there was enough to amend by. 

The policy provided that ‘‘ the company shall not be liable to make good any loss 
or damage by fire, which may happen or take place by means of any invasion, 
insurrection, riot or civil commotion, or of any military or usurped power,” 
etc. The property was destroyed by a fire, which was started as the only 
available means of carrying out an order of the military commander of Glas- 
gow, Mo., to destroy the military stores in the City Hall, in consequence of an 
attack by the rebel forces upon the city. The flames spread, and were com- 
municated through two or three intervening buildings. 

Held, that the proximate cause of the loss was an invasion, or military or usurped 
power, and the policy was not liable. 


Judgment reversed. 


Srrone, J. 


Preliminary to any consideration of the assignments of error, is the 
question whether the bill of exceptions and the special finding of facts 
can be considered as a part of the record. The issues formed by the 
pleadings were tried by the court, without the intervention of a jury, 
in September, 1873, and judgment for the plaintiffs was ordered at 
April term, 1874. It does not appear that any exceptions were taken 
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to the rulings of the court during the progress of the trial, and that 
which is now claimed to be a bill of exceptions has no reference to 
any such rulings. It relates only to the judgment given on the find- 
ings of the issues of fact. The act of Congress which authorizes trials 
by the court (13 Stats. at Large, 500, section 649’and 700, Rev. Stats.,) 
has enacted that the finding of the court upon the facts, which may 
be either general or special, shall have the same effect as the verdict 
of a jury, and that when the finding is special the review by the Su- 
preme Court upon a writ of error may extend to the determination of 
the sufficiency of the facts found to support the judgment. No bill 
of exceptions is required or is necessary to bring upon the record the 
findings, whether general or special. They belong to the record as 
fully as do the verdicts of a jury. If the finding be special it takes 
the place of a special verdict, and when judgment is entered upon it 
no bill of exceptions is needed to bring the sufficiency of the finding 
up for review. But there must be a finding of facts, either general 
or special, in order to authorize a judgment, and that finding must 
appear on the record. In this case there was no formal firding of 
facts when the judgment was ordered. It is to be inferred, it is true, 
from the judgment and from the entry of the clerk, that the issue 
made by the pleadings was found for the plaintiffs, but how, whether 
generally or specially, does not appear. There was, therefore, a de- 
fect in the record which it was quite competent for the court to supply 
by amendment, and such an amendment was made. 

After the close of the April term, and in the vacation next follow- 
ing, the judge of the court, on application of the defendants, granted 
an order upon the plaintiffs to show cause why the defendants should 
not have leave inter alia to make and serve a case or bill of excep- 
tions, containing the evidence given at the trial, special findings of 
fact and law, and such exceptions thereto as the defendants might 
desire to make, and why such case or bill of exceptions, when made 
and settled, should not be filed, nune pro tunc, as of the term when 
the judgment was entered. Upon this rule both parties were heard, 
and the result was an order that “a finding of facts in the cause, 
with the conclusions of the court thereupon, conformable to the opin- 
ion of the court theretofore filed,” be prepared, to be approved by the 
court at the next following term (September) ; that the defendants 
have leave to prepare a bill of exceptions, to be allowed and signed at 
said term, and that “said special finding of facts” and bill of excep- 
tions should be made, allowed, and entered of record, nunc pro tune, 
as of the April term, 1874, of the court. Such a special finding was 
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accordingly prepared, and at the September term signed by both the 
judges of the Circuit Court, the order made in vacation was made the 
order of the court, and the separate findings of fact and conclusions 
of law, together with the bill of exceptions, also signed, were ordered 
to be filed, nunc pro tunc, as of April term, 1874, and made part of 
the record of the cause. Had the court power to make such an order 
respecting a special finding, and if it had, does the order have the 
effect of making the special finding a part of the record? It is not 
necessary to inquire whether the court, at a term subsequent to the 
judgment, could lawfully allow and sign a bill of exceptions not noted 
at the trial. It may be admitted that a court has no such power, but, 
as already remarked, no bill of exceptions was needed to bring any- 
thing upon the record. If the special finding of facts was properly 
there, or was rightfully supplied, the judgment of the court is subject 
to review, independently of any bill of exceptions, the only office of 
which is to bring upon the record rulings that without it would not 
appear. It remains, therefore, to consider whether the court could 
at the September term by an order correct the record by incorporat- 
ing into it, nunc pro tune, a special finding of facts upon which the 
judgment has been rendered. It is familiar doctrine that courts al- 
ways have jurisdiction over their records to make them conform to 
what was actually done at the time, and whatever may have been the 
rule announced in some of the old cases, the modern doctrine is that 
some orders and amendments may be made at a subsequent term, 
and directed to be entered and become of record as of a former term. 

In Rhodes vs. The Commonwealth, 35 Penn. St., 276, Chief Justice 
Gibson said : “The old notion that the record remains in the breast 
of the court only till the end of the term, has yielded to necessity, 
convenience, and common sense. Countless instances of amendment 
after the term, but ostensibly made during it, are to be found in our 
own books and those of our neighbors.” Even judgments may be 
corrected in accordance with the truth. It has been held by this 
court that, at a subsequent term, when a judgment had before been 
arrested, an amendment may be made to apply the verdict to a good 
count, if another be bad, and the minutes of the judge show that the 
evidence sustained the good one. (Matheson’s ad’or vs. Grant’s 
ad’or, 2 How., 282.) And this has been repeatedly held elsewhere. 
Generally it may be admitted that judgments cannot be amended 
after the term at which they were rendered, except as to defects or 
matters of form ; but every court of record has power to amend its re- 
cords so as to make them conform to and exhibit the truth. Ordina- 
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rily there must be something to amend by, but that may be the 
judge’s minutes or notes, not themselves records, or anything that 
satisfactorily shows what the truth was. Within these rules, we think, 
was the order made at September term, that the special finding of 
facts and conclusions of law be signed by the judges and allowed 
conformably to the opinion cf the court theretofore filed, and that it, 
together with the order, should be filed, nunc pro tunc, as of April 
term and made part of the record. It was but an amendment or cor- 
rection of form, the form of the finding, not of its substance, and 
there was enough to amend by. The opinion, which was filed con- 
currently with the entry of the judgment, contained substantially, al- 
most literally, the same statement of facts, and relied upon it as the 
foundation of the judgment given. True, that opinion is no part of 
the record, any more than are a judge’s minutes, but it was a guide 
to the amendment made, and it seems altogether probable it was in- 
tended to be itself a special finding of the facts. The order of Sep- 
tember, 1874, recites that the court had at April term filed, an- 
nounced, and declared their findings of facts, with their conclusions 
of Jaw thereupon, which findings and conclusions were embodied in 
the opinion of the court announced and filed in the cause. And all 
that was wanting to make it a sufficient special finding was that it 
was not entitled finding of facts. The amendment or correction, 
therefore, contradicts nothing in the record as made at April term, 
and it is in strict accordance with the truth. We conclude, then, that 
the order of September term was within the discretion of the court, 
and that by it the special finding returned became a part of the re- 
cord of the cause, and that the judgment founded upon it is subject 
to review in this court without any bill of exceptions. 

In so holding we do not depart from anything we have ever de- 
cided respecting the power of a court to make up a case, after the 
expiration of a term, for bills of excepticns not claimed at the trial. 
This is not a case of thut kind. It is the case of a correction of the 
record, not merely an allowance of exceptions never taken, and nec- 
essary to have been taken to bring an interlocutory ruling upon it. 
We hold now, as we have always holden, that when bills of excep- 
tions are necessary to bring any matter upon record so that it can be 
reviewed in error, it must appear by the record that the exception 
was taken at the trial. A judge cannot afterward allow one not 
taken in time. Could he allow it, the record would be made to speak 
falsely. 

Coming, then, to the merits of the case, the main question is 
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whether the fire which destroyed the plaintiff's property “ happened 
or took place by means of any invasion, insurrection, riot or civil 
commotion, or of any military or usurped power.” If it did, the 
loss was excepted from the risk taken by the insurers. 

The policy contains this express stipulation : “ Provided, always, 
and it is hereby declared, that the company shall not be liable to 
make good any loss cr damage by fire which may happen or take 
place by means of any invasion, insurrection, riot, or civil commo- 
tion, or of any military or usurped power, or any loss by theft at or 
after fire.” 

The general purpose of this proviso is clear enough, but there is 
controversy respecting the extent of the exemption made by it. It has 
been very strenuously argued that the words “ military or usurped 
power ” must be construed as meaning military and usurped power ; 
that they do not refer to military power of the government, lawfully 
exercised, but to usurped military power—either that exerted by an 
invading foreign enemy, or by an internal armed force in rebellion, 
sufficient to supplant the laws of the land and displace the constituted 
authorities. There is, it must be admitted, considerable authority, 
and no less reason, in support of this interpretation. In our view of 
the present case, however, we are not called upon to affirm positively 
that such is the true meaning of the words in the connection in which 
they were used in the policy now under review. For if it be conceded 
that it is, we are still of opinion that the fire which destroyed the pre- 
mises of the plaintiffs below ‘‘ happened,” ‘‘ took place,” or occurred 
by means of a risk excepted in the policy. In other words, it was 
caused by invasion, and the usurped military power of a rebellion 
against the government of the United States, as the contracting 
parties understood the terms invasion and military or usurped power. 

Policies of insurance, like other contracts, must receive a reasonable 
interpretation, consonant with the apparent object and plain intent of 
the parties. This is entirely consistent with the rule that ambiguities 
should be construed most strongly against the underwriters, and most 
favorably to the assured. (Manhattan Ins. Co. vs. Stein, 5 Bush., 
Ky., 652.) It was well said recently, by the New York Court of Ap- 
peals, that in construing contracts words must bave the sense in which 
the parties understood them. And to understand them as the parties 
understood them, the nature of the contract, the objects to be at- 
tained, and all the circumstances, must be cousidered. (Cushman vs. 
U. S. Life Ins. Co., 6 Law Journal, p. 601.) 

Apply now these principles to the present case. The policy was 
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issued in 1864, while the country was convulsed by a civil war. The 
property insured was in a state bordering upon sections, the people 
of which were in insurrection against the General Government, and 
confederated as an usurping power. The State had been the theater 
of civil commotion and of armed invasion during the struggle between 
the confederated States and the Federal Government, a struggle not 
then ended. It was quite possible that new invasions might be made, 
and new destruction of property might be caused by the military or 
usurped power then in rebellion. It is evident the insurers were 
willing to assume only ordinary risks, and that to guard against more 
extended liability the excepting clause was introduced into the policy. 
The provision must have been intended to bea protection to the com- 
pany against extraordinary risks attendant upon the condition of 
things then existing. Invasion involved of necessity resistance by the 
constituted authorities of the government, and the employment of its 
military force. Destruction of property by fire was quite as likely to 
be caused by resistance to the usurping military power as by the di- 
rect action of that power itself. This must have been foreseen and 
considered when the insurance was effected. It is difficult, therefore, 
to believe that the parties intended to confine the exemption stipulated 
for within the limits to which the assured would now confine it. 
That the destruction of the plaintiff's property by fire was a conse- 
quence of the attack of the organized rebel military forces upon the 
forces of the United States holding possession of Glasgow, the special 
finding of facts clearly shows. Glasgow was a military post, and was 
a place of deposit for the military stores of the United States, which 
were in the City Hall. The city was guarded and defended by a mili- 
tary force under the command of Col. Harding. 

On the fifteenth day of October, 1864, an armed force of the rebels, 
under military organization, surrqunded and attacked the city at an 
early hour in the morning, and threw shot and shell into the town, 
penetrating some buildings, and one thereof penetrating the store of 
the plaintiffs, but without setting fire thereto or causing any fire there- 
in, and some of the shell killing soldiers and citizens. The city was 
defended by Colonel Harding and the military forces under his com- 
mand, and battle between the loyal troops and the rebel forces con- 
tinued for many hours. The citizens fled to places of security, and no 
civil government prevailed in the city. The rebel forces were superior 
in numbers, and after a battle of several hours, drove the forces of 
the government from their position, compelled their surrender, and 
entered and occupied the city. 
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During the battle, and when the government troops had been 
driven from their exterior lines of defense, it became apparent to 
Colonel Harding that the city could not be successfully defended, and 
he thereupon, in order to prevent the said military stores from falling 
into the possession of the rebel forces, ordered Major Moore, one of 
the officers under his command, to destroy them. 

In obedience to this order to destroy the said stores, and having 
no other means of doing so, Major Moore set fire to the City Hall, and 
thereby the said building, with its contents, was consumed. Without 
other interference, agency, or instrumentality, the fire spread along 
the line of the street aforesaid to the building next adjacent to the 
City Hall, and from building to building through two other interme- 
diate buildings to the store of the plaintiffs, and destroyed the same, 
together with its contents, including the goods insured by the de- 
fendant’s policy aforesaid. During this time, and until after the fire 
had consumed such goods, the battle continued, and no surrender 
had taken place, nor had the forces of the rebels, nor any part 
thereof, obtained possession of or entered the city. 

In view of this state of facts found by the court, the inquiry is, 
whether the rebel invasion, or the usurping military force or power, 
was the predominating and operative cause of the fire. The question 
is not what cause was nearest in time or place to the catastrophe. 
That is not the meaning of the maxim, “causa proxima, non remota 

} spectatur.” 

The proximate cause is the efficient cause, the one that necessarily 
sets the other causes in operation. The causes that are merely inci- 
; dental or instruments of a superior or controlling agency, are not the 
proximate causes, and the responsible ones, though they may be 
nearer in time to the result. It is only when the causes are inde- 
pendent of each other that the nearest is, of course, to be charged i 
with the disaster. A careful consideration of the authorities will i} 
vindicate this rule. Mr. Phillips, in his work on Insurance (sec. i 
1097), in speaking of a nisi prius case of a vessel burnt by the mas- 
ter and crew to prevent its falling into the hands of the enemy, (Gor- i 
don vs. Rimmington, 1 Camp., 123,) says, the ‘‘maxim, causa 
maxima spectatur, affords no help in these cases, but is, in fact, falla- 
cious ; for if two causes conspire, and one must be chosen, the more i} 
scientific inquiry seems to be, whether one is not the efficient cause, i 
and the other merely instrumental or merely incidental, and not if 
which is nearest in place or time to the consummation of the catas- j 
trophe.” And again, in section 1132: ‘‘In case of the concurrence 
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of different causes, to one of which it is necessary to attribute the 
loss, it is to be attributed to the efficient predominating peril, whether 
it is or is not in activity at the consummation of the disaster.” In Brady 
vs. Northwestern Ins. Co., 11 Mich., 425, Ch. J. Martin, in deliver- 
ing the opinion of the court, said: “ That which is the actual cause 
of the loss, whether operating directly or by putting intervening 
agencies, the operation of which could not be reasonably, avoided, in 
motion, by which the loss is produced, is the cause to which such loss 
should be attributed.” In St. John vs, American Mutual Ins. Co., 1 
Kernan, 519, the insurance was against fire, but the policy exempted 
the insurers from any loss occasioned by the explosion, of a steam- 
boiler, A fire occurred, caused by an explosion which destroyed 
the insured property, The court regarding the explosion, and not 
the fire, as the predominating cause of the loss, held the insurers not 
liable. Decisions are numerous to the same effect, Policies of in- 
surance do not protect an assured against his voluntary destruction 
of the thing insured. Yet in Gordon vs. Rimmington, supra, it was 
held that when the captain of a ship insured against fire burned her 
to prevent her falling into the hands of the enemy, it was a loss by 
fire within the meaning of the policy. It was because the fire was 
caused by the public enemy. The act of the captain was the near- 
est cause in time, but the danger of capture by the public enemy 
was regarded as the dominating cause. (Vide, also Emerigon, tom. 
1, p. 434.) And we find the same principle followed in common 
practice. Often, in case of a fire, much of the destruction is caused 
by water applied in efforts to extinguish the flames. Yet it is not 
doubted that destruction is caused by the fire,and insurers against 
fire are held liable for it. In Lynd vs. Tynsboro, 11 Cush., 563, 
where it appeared that a traveler had been injured by leaping from 
his carriage, exercising ordinary care and prudence, in consequence 
of a near approach to a defect in a highway, the town was held liable, 
though the carriage did not come to the defect. The defect was re- 
garded as the actual, the dominating, cause. And in this court simi- 
lar doctrine has been asserted. Insurance Company vs. Tweed, 7 
Wall., 44, the principle of which case, we think, should rule the 
present. There it was, in effect, ruled that the efficient cause, the 
one that sets others in motion, is the cause to which the loss is to be 
attributed, though the other causes may follow it and operate more 
immediately in producing the disaster. 

In Butler vs. Wildman, 3 B. & Ald., 398, may be found a case 
where the captain of a Spanish ship, in order to prevent a quantity 
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of Spanish dollars from: falling into the hands of an enemy by whom 
he was about to be attacked, threw them into the sea. The suit was 
upon a policy insuring the dollars, and judgment was given for the 
plaintiff. Bayley, J., said: “It was the duty of the master to pre- . 
vent anything which could strengthen the hands of the enemy from 
falling into their possession. Now, as money would strengthen the 
enemy, it was the duty of the master to throw it overboard, and the 
sacrifice of the money was, therefore, ex justa causa. It seems to me, 
therefore, this is a loss by jettison. But it is not a loss by jettison, it 
is aloss by enemies. It clearly falls within the principle stated by 
Emerigon, in the case of the destruction of a ship by fire, and I 
think the enemy was the proximate cause of the loss.” Holroyd, J. 
said, ‘‘it seemed to him it was a loss by enemies, for the meditated 
attack was the direct cause of the loss.” 

A similar doctrine was asserted in Barton vs. Home Ins. Co., 42 
Missouri, 156, and in Marcy vs. Merchants’ Mutual Ins. Co.,19 La. 
An., 388. It is a doctrine resting upon reason and in accord with the 
common understanding of men. Applying it to the facts found in the 
present case, the conclusion is inevitable that the fire which caused 
the destruction of the plaintiffs’ property happened or took place, not 
merely in consequence of, but by means of the rebel invasion and 
military or usurped power. The fire occurred while the attack was in 
progress, and when it was about being successful. The attack as a 
cause never ceased to operate until the loss was complete. It was the 
causa causans which set in operation every agency that contributed in 
the destruction. It created the military necessity for the destruction 
of the military stores in the City Hall, and made it the duty of the 
commanding officer of the Federal forces to destroy them. His act, 
therefore, in setting fire to the City Hall, was directly in the line of 
the force set in motion by the usurping power, and what that power 
must have anticipated as a consequence of its action. It cannot be 
said that was not anticipated which military necessity recognized. 
And the insurers and the insured must have looked for such action 
by the Federal forces as a probable and reasonable consequence of an 
overpowering attack upon the city by an invading rebellious force. 
Having excepted from the risk undertaken responsibility for such an 
attack, they excepted with it responsibility for the consequences reason- 
ably to be anticipated from it. 

The court below regarded the action of the United States military 
authorities as a sufficient cause intervening between the rebel attack 
and the destruction of the plaintiffs’ property, and therefore held it 
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to be the responsible proximate cause. With this we cannot concur. 
The proximate cause, as we have seen, is the dominant cause, not 
the one which is incidental to that cause, its mere instrument, though 
the latter may be nearest in place and time to the loss. In Milwau- 
kee, etc., R. R. Co. vs. Kellogg, 94 U. S., 475, we said, in considering 
what is the proximate and what the remote cause of an injury, ‘‘ the 
inquiry must always be whether there was any intermediate cause 
disconnected from the primary fault, and self-operating, which pro- 
duced the injury.” In the present case the burning of the City Hall 
and the spread of the fire afterward was not a new and independent 
cause of loss. On the contrary, it was an incident, a necessary inci- 
dent and consequence of the hostile rebel attack on the town—a mil- 
itary necessity caused by the attack. It was one of a continuous 
chain of events, brought into being by the usurped military power— 
events so linked together as to form one continuous whole. The case 
is therefore clearly within the doctrine asserted by Emerigon, and 
held in Butler vs. Wildman, and in the other cases we have cited. 
Hence it must be concluded that the fire which destroyed the plain- 
tiffs’ property took place by means of an invasion or military or 
usurped power, and that it was excepted from the risk undertaken by 
the insurers. 

The judgment of the Circuit Court is reversed and the record is re- 
mitted, with instructions to enter judgment for the defendants below. 
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